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on ·which the brief is filed. 
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printed record, and shall be printed in type not less in size, as 
to height and width, than the type in which the record is 
printed. The record number of the case and the names and 
addresses of counsel submitting the brief shall be printed on 
the front cover. 
.M. B. WATTS, Clerk. 
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RULE 5 :12--BRIEFS 
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall 
contain: (a) A subject index: and table of citations with cases alphabetically arranged. The 
citation of Virginia cases shall be to the official Virginia Reports and, in addition, 
may refer to other reports containing such cases. 
(b) A brief statement of the material proceedings in the lower court, the errors 
assigned, and the questions involved in the appeal. 
(c) A clear and concise statement of the facts, with references to the pages of 
the printed record when there is any possibility that the other side may question the 
statement. \¥hen the facts are in dispute the brief shall so state. 
(d) 'With respect to each assignment of error relied on, the principles of law, the 
argument and the authorities shall be stated in one place and not scattered through 
the brief. (e) The signature of at least one attorney practicing in this Court, and his address. 
§2. F orm and Contents of Appellee's Brief. The brief for the appellee shall con-
tain: (a) A subject index and table of citations with cases alphabetically arranged. Cita-
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to other reports containing such cases. 
(b) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. (c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap-
propriate references to the pages of the record. 
(d) Argument in support of the position of appellee. 
The brief shall be signed by at least one attorney practicing in this Court, giving 
his address. §3. Reply Brief. The reply brief (if any) of the appellant shall contain all the 
authorities relied on by him not referred to in his opening brief. In other respects 
it shall conform to the requirements for appellee's brief. 
§4. T ime of F iling. As soon as the estimated cost of printing the record is paid 
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number 
of copies of the record or the designated parts. Upon receipt of the printed copies 
or of the s ubstituted copies allowed in lieu of printed copies under Rule 5 :2, the 
clerk shall forthwith mark the filing date on each copy and transmit three copies of 
the printed record to each counsel of record, or notify each counsel of record of the 
filing date of the substituted copies. 
(a) The opening brief of the appellant shall be filed in the clerk's office within 
twenty-one days after the date the printed copies of the record, or the substituted 
copies allowed under Rule 5 :2, are fih:d in the clerk's office. The brief of the ap-
pellee shall be filed in the clerk's office not less than twenty-one days, and the reply 
brief of the appellant not less than two days, before the first day of the session at 
which the case is to be heard. 
(b) Unless the appellant's brief is filed at least forty-two days before the be-
ginning of the next session of the Court, the case, in the absence of stipulation of 
counsel, will not be called at that session of the Court ; provided, however, that a 
criminal case may be called at the next session if the Commonwealth's brief is filed at 
least fourteen days prior to the calling of the case, in which event the reply brief for 
the appellant shall be filed not later than the day before the case is called. This para-
graph does not extend the time allowed by paragraph (a) above for the filing of the 
appellant's brief. (c) Counsel for opposing parties may file with the clerk a written stipulation 
changing the time for filing briefs in any case; provided, however, that a ll briefs 
must be filed not later than the day before such case is to be heard. 
§S. Number of Copies. Twenty-five copies of each brief shall be fi led with the 
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on 
or before the day on which the brief is filed. 
§6. Size and T ype. Briefs shall be nine inches in length and s ix inches in width, 
so as to conform in dimensions to the printed record, and shall be printed in type not 
less in size, as to height and width, than the type in which the record is printed. The 
record number of the case and the names and addresses of counsel submitting the brief 
shall be printed on the front cover. 
§7. Effect of Noncompliance. If neither party bas fi led a brief in compliance w ith 
the requirements of this rule, the Court will not hear oral argument. If one party has 
but the other has not filed such a brief, the party in default will not be heard orally. 
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Record No. 3930 
VIRGJ.NI.A.: 
In the Clerk's Office of the Supreme Court of Appeals at 
Richmond on the 22nd day of August, 1951. 
GREENBRIER FARMS, I~CORPOR4TED, 
Plaintiff in Error, 
against 
EVELYN "'\V. CLARKE, Defendant i11 Error. 
From the Circuit Court of Norfolk County. 
This i to certify that upon the petition of Greenbrier 
Farms, Incorporated, a writ of error and supers~cleas bas 
been awarded by one of tbe .Justices of the Supreme Court of 
Appeals of Virginia to a judgment rcncl01·cd by the Cfrcuit 
Court of N orfoll{ county on tl1e 23rd day of .April, 1951, in the 
cause therein depending wherein Evelyn "'\V. Clarke wa ::; 
plaintiff and the said petitioner was defendant, provided the 
petitioner or some one for it, shall enter into hond with suf-
ficient security in the clerk's office of tho said Circuit Comt 
in the penalty of F ifteen Hundred Dolla rs, conditioned as the 
law directs. 
r 
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RECORD 
Virginia, 
In the Circuit Court of Norfolk County: 
Evelyn W. Clarke, Plaintiff, 
v. 
Greenbrier Farms, Incorporated, a corporation, Defendant. 
NOTICE OF MOTION. 
To: Greenbrier Farms, Incorporated 
Norfolk County, 
Virginia 
TAKE NOTICE., that on the 12th day of May, 1945, at 
10 :00 o'clock A. M., or as soon thereafter as the same may, 
be heard; the undersigned will move the Circuit Court of Nor-
folk County at the Courthouse in Portsmouth, Virginia, for a 
judgment against you in the sum of Seventy-five Hundred 
($7,500.00) Dollars by reason of the following, to-wit: 
That heretofore, to-wit, for a long- period of time the un-
dersigned has deYeloped a Camelia of exquisite beauty and 
unusual coloring and appearance, which the undersigned al-. 
leges is a new variety unlike any now grown; that heretofore, 
to-wit, in 1943, you, your agents and employees, saw the un-
dersigned's Camelia in bloom and requested that the under-
signed permit you to take cutting·s therefrom for the purpose 
of growing plants to be placed on the market, agreeing at the 
time that you would pay the undersigned a royalty or com-_ 
mission on each plant sold; that heretofore, to-wit, in the year 
1944 ·you took additional cuttings from said bush under this 
a~·reement and likewise took cuttings in February,, l9f5, for 
grafting, the undersigned permitting all of said cuttings to be 
taken by you under the agreement heretofore made 
page 2 ~ to pay her a royalty or commission on the sales price 
of plants grown and sold by you; that heretofore, to-
wit, in the Camelia Show held in the City of Norfolk, Virginia, 
in 1945 you obtained from undersigned's plant blossoms which 
were exhibited by you, the said Camelia being named '' Mrs. 
Clarke'' and that you have taken orders for plants grown 
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from said cuttings and grafts; that heretofore, to-wit, on 
March 29, 1945, you were requested by the undersigned to 
specify the amount that would be paid to her under the agree-
ment made when you took said cuttings, but you repudiated 
the agreement aforesaid and denied that you were under any 
obligation to the undersigned by reason thereof. 
The undersigned further alleges and avers that said 
Camelia, nominated by you ''Mrs. Clarke'', is one of rare and 
unusual beauty; that you will profit enormously from the sale 
of the plants grown from clippings and grafts taken from 
said bush; that the undersigned would have been entitled to 
royalties or commissions therein for a great many years to 
come amounting to large sums of money annually; and that 
by reason of your repudiation of said agreement made when 
said cuttings were taken she is damaged to the extent of 
Seventy-five Hundred ($7,500.00) Dollars which she demands 
of you. . 
Dated at Norfolk, Virginia, this 17th day of April, 1945. 
• 
page 3 ~ Virginia : 
EVELYN W. CLARKE 
By EAST'\VOOD D. HERBERT 
Counsel· 
• • • 
In the Circuit. Court of Nor folk County on the 4th day of 
June, 1945 . 
• • • • • 
This day came the parties by their Attorneys, and on mo-
tion of the plaintiff, it is ordered that this case be docketed. 
Thereupon the defendants appeared by Samuel Goldblatt, 
tl1eir Attorney and pleaded not guilty, to which plea the plain-
tiff replied generally, and on whieh plea, issue is joined and 
on motion of the defendant, leave is granted him to file spe ... 
cial pleas and the plaintiff is required to file his bill of par-
ticulars within fifteen days, and on motion of the plaintiff t 
the. defendant is required to file his g·rouncls of defense • 




• • • • • : ' 
1· 
r, . 
4 Supreme Cottrl' (!)f Appeals of Virginia 
DEMU:J:tRER. 
The said defendant says that the notice of motion in this 
case is not sufficient in law. · 
SAMUEL GOLDBLATT, p. d .. 
• • • 
page ~ r 
• • • 
.MOTION FOR BILL OF PARTICULARS. 
Now comes· the defendant by attorney and moves the Court 
that the plaintiff furnish a Bill of Particulari;, setting forth 
the following information: 
; _: , ' ' I I : ,1 : : , I : 
1 
' 
·1. The period of time covered by the alleged agreement,. 
specifying, the beginning date and the termination date of the 
alleged agreement. · . 
. 2. The period of time· during which said alleged agreement 
was to have been performed. 
3. The amount of alleged royalties or commissions plaintiff 
claims. said defendant agreed to pay her. 
4. The amount of profits and/or sales plaintiff claims cle-
f endant has made by reason of said alleged agreement .. 
· 5.. The name, type, family and specie of the Camelia set 
forth in the Notice of Motion, where the plaintiff obtained the 
~ame and the cost thereof- to her. · 
· GREENBRIE·R FARMS, INOORPOR.ATF..iD, 
By SAMUEL GOLDBLATT, p. d . 
• • • • 
.if/. • • 
BILL OF P A-RTICULARS .. 
Now comes the plaintiff and gives tlie particulars of Iter 
claim as set forth in said notfoe· of motion as f oilows : 
1. That the s~id defendant obtained., under agreement to 
pay a commission or percentage of the sales price~ several 
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hundred clippings in 1943 and 1944 and numerous grafts. in 
1945; that the plants produced from said clippings and grafts 
are being sold by the said defendant, or offered. for future 
delivery, at prices of Fifteen Dollars ($15.00) and Thirty Dol-
lars ($30.00), respectively; that from plants grown from said 
clippings the defendant will obtain as many new clippings and 
grafts as needed to market the said Camelia commercially. 
2. That no definite percentage or commission was fixed in 
the agreement by which the defendant took clippings and 
grafts from plaintiff's bush, and in the absence of Ruch agree-
ment plaintiff is entitled to the usual and ·customary per-
centage paid in such cases, which the plaintiff avers is fifty 
per cent ( 50%) of the sales price of the plants. 
3. That it was understood and agreed that these payments 
were to be made by the defendant for such period as he pro-
duced and· sold plants of this particular species; that his 
repudiation of said agreement entitles her·in damages to such 
sum as the aforesaid commission would amount to 
page 7 } over a period of years, which she alleges and avers 
· · would amount to at least Seven Thousand Five Hun-
dred Dollars ($7,500.00). 
4. That in the event the.plaintiff does not establish a bind-
ing contract on the part of the clef enclant, by reason of the-
vagueness of the terms, she is entitled upon a qitant·um meru-it 
to·the value of the cuttings ~nd grafts.taken by'the defendant 
under a promise to pay the ref or which the plaintiff alleges 
had the value sued for: · 
page 8 ~ Virginia : 
EVELYN ,v. CLARKE 
By EAST"WOOD D. HERBERT 
Counsel 
• • • 
In the Circuit Court of Norfolk County on the 3rd· day of 
· December, 1946. · 
• • • • • 
This day came the parties by tlleir attorneys, and on mo-
. tion of the defendant, it is ordered tliat this case be continued 
generally~ 
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* . * ' • • 
MOTION TO STRIKE OUT BILL OF PARTICULARS. 
Now comes the Defendant by attorney and moves the Court 
to strike out the bill of particulars filed by the Plaintiff be-
. c~use of the_ following reasons: · 
( l) The Plaintiff failed to respond to Paragraph '' 2'' of 
·the motion for bill of particulars in which the Plaintiff was 
asked to furnish statement as to ''the period of time during 
which said alleged agreement was to. have been performed.'' 
(2) The Plaintiff failed to respond to Paragraph "4'·' in 
the motion for bill of particulars in which the Plaintiff was 
asked to state '"the amount of profits and/or 'sales Plaintiff 
claims Defendant has made by reason of said alleged agree-
, ment." 
(3) The Plaintiff failed to reRpond to request in Paragraph 
'' 5'' of motion for bill of particulars: - . 
( 4) The bill of particulars set up new matter entirely for-
eign to allegations of notice of motion. · 
By reason of all of which the Defendant m_oves-the Court 
to strike out the bill of particulars filed herein by the Plain-
tiff and that said Plaintiff be required before the trial of this 
case to furnish the information required by the aforesaid. 
page 10 t 
GREENBRIER FARMS, INCORPORATED· 
By SAMUEL GOLDBLATT 
Counsel 
• * 
PLEA OF STATUTE OF FRAUDS. 
The said Defendant, by its attorney, comes and says that 
the several supposed promises and undertakings in the No-
tice of Motion in this action mentioned were and each of them 
was, according to the alleiwtions in said Notice of Motion, 
promises and agreements which could not be completed or ful~ 
filled within one year and that no promise, contract, agree-
Greenbrier Farms, Inc., v. Evelyn W. Clarke 7 
ment, representation, .assurance or radification in respect of, 
,or relating to the said supposed cause of action, or to either 
-0f them, or any memorandum or note thereof was, or is ¥1 
writing, or was or is signed by the said Defendant, or its 
.agent, according to the form or statute for such cases mad.e 
.and provided. And this the said Defendant i~ · ready to 
verify. 
GREENBRIER FARMS. INC. 
By S.A.MUEL GOLDBLATT; p. d. 
I 
-· .. 




• • • • • 
DEMURRER. 
The said Defendant savs that the Notice of Motion in this 
'3.ction is not sufficient in law, and that no count thereof or 
part thereof, is sufficient in law for the following reason~: 
(1) The Plaintiff shows in her pleadings that no contract 
whatever existed between her and the Defendant in that her 
allegations show on the face thereof as follows: 
(a) There was no meeting of mind~. 
(b) No consideration was agreed upon. 
(c) No beginning, duration or termination of time for per-
formance of alleged agreement is Rhown and Plaintiff's plead. 
ings show no such essentialities of a contract existed. 
(2) The alleged agreement is too indefinite, vague and un-
·certain and impossible of enforcement. . · 
(3) The damages alleged on the face of the pleadings by 
the Plaintiff are speculative and cannot be ascertained bv any 
procedure in a Court of law. • 
( 4). The pleadings fail to allege any breach of an alleged 
contract. . . 
(5) The Plaintiff's pleadingR show on the· face thereof, that 
no contract was ever made or existed. 
(6) That the Plaintiff admits and states in her pleadings 
that she has no hinding contract. 
page 14 } (7) That no relief asked for could possiblv be 
afforded tl1e Plaintiff in a Court of law on the state 
of facts alleged by her. · 
, 
f ' 
Supreme- ,C0urt M Appeals of Vir~m 
'. ·Wherefore, the Defendant prays judgment as to whether 
it should proceed further in this behalf .. 
GREENBRIER FARMS, INCORPORATED 
. By SAMUEL GOLDBLATT. 
\. Counsel 
• • • .. • 
page :t5. ~ 
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I 
· This day came the partie~ by their attorneys and the· Court 
having fully heard the argument on the demurrer filed in this 
ease by the defendant on March 3, 1947, the Plea of the Stat-
'D;te of Frauds of the defendant and upon the written motion 
of the defendant to strike out the Bffi e>f Particulars furnished 
by the Plaintiff doth overrule the same, to which action of tl1e 
Court in overruling said motions -and strildng said pleas, the 
defendant by Ceunsel duly excepted. 
E.L.O .. 
{On back) 
. Enter March 15, !947 .. 
E.L. O .. 
page 16 f V1rginia : 
In the Circuit Oonrt of N orf oll{ County on tlie _ 18th day of 
J rrne, 1947. · 
.. .. 
This day came the parties oy their Attorneys, and on mo-
:tion of. the defendant oy connseI; It i$· ordered that thls case 
be continued generally. · 
• • 
page 24 f Virginia : 
In the Circuit Court of· Norfolk Conntv on the 20th dav of 
, October, 1947. .. · " 
• .. • .. 
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This day came the parties in person and by counsel; th
0
ere-
upon came a j-q.ry., to-wit: Robert A. Nebelung, Robert Lee·. 
Earley, James P. Grimes, V. B. Smith, E. C. Savage, H . .A. 
Hall and Oscar Nurney, .who were duly sworn the truth to 
speak upon the issue joined, and after having heard the plain-
tiffs evidence, the defendant by counsel m~ved the Court to , 
strike the same, which motion the Court overruled, and _.the 
defendant by counsel excepted, ancl a.fter having· fully heard 
the evidence and argument of counsel, the jury retired to their 
room to consult of a verdict, and afte.r sometime returned into 
Court having found the following verdict, "We the jury find 
for the plaintiff in the sum of $2,000.00. '' . . 
Thereupon the defendant by counsel moved the Court to 
set aside the verdict of the jury in this case and grant him a 
new trial on the grounds that the same is contrary to the law 
and the evidence, the hearing of which motion is continued to 
the seventh day of November, 1947, at 9 :30 A. M . 
• • • • 
page 25 } Vii·ginia : 
In the Circuit Court of Norfolk County on the 19th day of. , 
November., 194 7 . 
• • • • • 
This day came again the parties by their Attorneys, and 
the Court having heard the motion of the defendant to set 
aside the verdict in tl1is case and grant him a new trial, doth, 
take th.e same under advise~uent . 
• • • • • 
page 26 ~ 
• • 
This day came again the parties by their counsel, and the· 
Court having fully heard and ·considered the argument of 
counsel on motion to set aside the verdict and to enter judg- , 
ment for the defendant, doth adjudge that the verdict be set 
aside and the plaintiff put on terms to accept one thousand· 
dollars or that a new trial be .granted. to which terms the 
plaintiff excepted, and saving ih~ exception. accepted the 
terms. And the defendant except eel to the ruling of the Court 
in ~ot setting aside the verdict totally and not granting a new 
10 Supreme Court of Appeals of Virg~nia 
trial or entering final judgment for defendant, and ·in allow-
ing terms to the plaintiff, the gTounds of exception befng that 
the verdict and the terms allowed were contrary to the law 
and the evidence, without evidence to support them, plainly 
wrong and excessive. 
Thereupon, it is considered by the Court that the plaintiff 
recover of the defendant one thousand dollars with interest 
thereon from the 20th day of October, 1947, until paid, and 
her costs in this behalf expended; and each party duly ex-
cepted. 
And defendant desiring to apply for a writ of error and 
supersedeas, execution on this judgment is suspended for 70 
days, if a proper bond is given on behalf of defendant in the 
penalty of $1.,500.00. 
Enter April 23, 1951. 
page 31 ~ 
.. 
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ASSIGNMENT OF CROSS-ER.HOR. 
The·said Evelyn W. Clarke assigns as cross-error the action 
of the Circuit Court of the County of Norfolk, Virginia, in 
setting aside the verdict of $2,000.00 and putting· the plaintiff 
on terms to accept a jud~ment of $1,000.00 and the entry of 
said judgment in reduction of the verdict rendered in this 
case. 
EVELYN W. CLARKE 
By EASTvYOOD D. HERBERT 
Of Counsel 
• • • • • 
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'Greenbrier Farms., Inc., v. Evelyn w .. Clarke U 
M. A. HARTIGAN., 
;a witness, called on behalf of the plaintiff, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION .. 
J3v Mr .. Herber!! 
.. Q. What is your name, please 7 
A.. M. A. Hartigan. 
Q. "'\Vhere do you live, Mr .. Hartigan! 
A. Norfolk, in Lakewood. 
Q. And your business? 
A. I am General Claim Agent of the Virginia Railroad~ 
Q. Do you grow camellias, Mr. Hartigan? 
A-. Yes, sir .. 
Q. For how many years have you grown them Y 
A. Probably 22 or 23. 
Q. State whether or not you hold any official position with 
the Virginia Society of Camellia Growers t 
A; I am president of the Virginia Camellia Society, and I 
am on a national committee to straighten out the nomenclature 
of camellias, the idea being to have all camellias of the same 
kind bear the same name so that when you buy them here you 
will get the same thing that you buy there, under the same 
name. 
page 3 } Q. You have attended numerous camellias shows, 
have you! 
A. Many of them, and have been a judge, and I occasionally 
· talk over the radio. 
Q. Will you explain to the jury, who may not be familiar 
with them, just the nature of a camellia and just how it grows 
and .how it is propogated? 
A. It is a very freakish plant to grow. It has been hybrid· 
ized and criss-crossed and double-crossed for so many years 
it has lost larg·ely its ability to produce from seeds. Some 
plants bear seeds. I expect there are sixty camellias in my 
yard of all sizes from small to very large and there are only 
three or four of them· that will bear seed. Those seedlings! 
they call them, grow quite rapidly, but because of that mixed 
ancestry you don't know what you are going to get. They are 
like a case of hair-lip in an otherwise well-regulated family, · 
but that hair-lip in a camellia may be a very beautiful thing, 
and you cannot tell. 
Q. What is the usual way of propogating camellias? 
A. Sometimes they bud them. That is, they put a bud in 
r 
:IZ , , Supreme , Court err Appeal's· of Virginia 
M .. A~ Hartigan .. 
the~ side of another plant; som,etimes they take cuttings ancl 
root them;., sometimes they gra:ft them by cutting off and Qlc'! 
~oot stock and putting a bud of a new camellia or rare kind in 
that root stock. , · 
, · Q. Will those graf'ts grow rapidly? 
page 4} A. They will grow if you are successful. I have 
not been very successful in grafting. I have got 
perhaps three out of five grafts to grow. Dr. Lamd who was 
' an expert, an Ear, Eye,. Nose and Throat man, he was very 
successful, about 85 per cent on his, hut three out of five for 
me is very lucky. 
Q. They grow very easily from rooted cuttings t 
A. WI1ere you have the facilities. . I cannot do it with the· 
cuttings bec1;1use I haven't the facilities. You must have ai 
greenhouse and hot bed, and they are very touchy. 
Q. Have you seen the flower that was exhibited at the 1946 
Camellia Sbqw: by Mrs. Clark 1 
A .. Yes, sir.' 
Q. Did, you examine it! 
· A. Yes, sir. . 
Q. Will you state whether in your experience yon have ever 
seen a similar flower? . 
A .. ' No,. I have never seen one before just like that .. It was 
a very beautiful flower, there is no doubt about that. 
Q. Could yon describe it to the jury f . 
A. It was flecked, white predominating in it. There are a 
number very much like it bnt I had never seen anything like 
that before. 
· Q. There has been some statement made by counsel in his· 
·opening statement about the ":Mille Beau". Do you 
page 5 ~ know about that variety! 
A. I haven't seen it listed in any catalogues I re-
member, and I get most ,of the catalog11es from the camellia 
growers. in the country, some :from California. 
Q. Did you ever see anything in those catalogues that in 
any way looked like the camellia Mrs. Cl~rk had f 
A. Very few of the catalogues have a colored picture of the 
bloom; there are a few that get out very beautiful catalogu~s 
that show pictures in the colors of the blooms so you can iden-
tify them, a~d there are many, many lmndreds ·of different 
kinds. , 
Q. In your opinion, Mr. Hartigan, how was this , camellia 
of Mrs. ·Clark's, how did it develop into, an unusual and un-
lµiown species t · · 
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M.A. Hartigan. 
A. Probably from·seed. I don't know where it come from, 
but it wah probably a seedling, one of these freaks I told you 
about. I have raised hundreds of seedlings. I usually use 
those seedlings for root stock putting the varieties I know 
on them, and occasionally one of them gets away from me that 
I don't know about; as for example I have a seedling which 
was evidently from a bush that carried a red bloom and it de-
veloped into a glorious white, and I have never seen anything 
like it, and it is in my own yard. 
Q~ If you take cuttings from a seedling that has reverted 
to type that may have been in existence a thousand 
page 6 ~ years ago, if you take cuttings from those will· they 
produce when rooted the same flower? 
A. The cuttings always will but the grafts may not; the 
graft may be affected by that old root stock. · 
Q. But the cuttings will develop¥ 
A. The cuttings will. 
Q. So that from the cuttings that are taken from Mrs. 
Clark's bush they will produce a number of the same plants? 
A. They would come true. 
Q. How long does it take a cutting to reach normal size Y 
A. A cutting a long while but the camellia is a very slow 
grower. Some of these rare varieties won't grow two inches 
in a year; unqer the most careful attention and the most care-
ful culture they are very, very slow. Some, of course, are 
· slower than others. The big ones in my yard, some have been 
in there twenty years. 
Q. When plants are sold by a commercial nursery about 
what ag·e plant are they, as a rule 1 . 
A. About six or seven years. I don't know that you can 
put out anything less than six or seven years. 
Q. What is the price range that is charged for camellias, 
Mr. Hartigan? 
A. It depends on what they C!1n get. They get all they can. 
Just as a little side issue here,-a man down in 
page 7 r Mobile puts out a camellia that is nothing but a 
cutting from the Victor Manuel. That bush was from 
scions planted in one of the gm·dens in :Mobile. They 
would not permit a cutt~ng to be taken from it. He gets his 
cuttings and puts that out as the .Blood of China, and he 
wanted thirty-five dollars for a little b~sh that high, (indi-
cating), and the remarkable thing he got it in a number of 
cases. I clidn 't pay that for it. . 
Q. Prices do range as big·h as thirty and thirty-five dollars Y 
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A. Yes. This same man has got a new one. He is very 
much anti-New Dealer, and he calls it '' Roosevelt Blues.'' 
Mr. Goldblatt: What does he call .iU 
A. Roosevelt Blues. It is the only blue type we have. I 
don't believe it until I see it. 
By Mr. Herbert: 
Q. Then of course the common varieties which you use for 
·your root stock are very cheap~ sold very cheaply, is that true? 
A. As a rule. With me, I always use seedlings unless I 
g·et one under a fancy name that proves to be no good; then 
I cut it down and put a g·ood one on it. I have done that in 
- four or five cases .. They grow nice plants but the bloom is 
no good, so I cut them off and put one of the good ones, like 
· the Blood of China, or the Empress, or some like 
page 8 r that. 
. Q. Cuttings rooted in '43 and '44, will they fur-
nish in the three or four years since tl1at time plenty of scions 
for grafting or rooting other cuttings? 
A. It depends on the size of the pa'rent bu~h how many you 
can get. They have to be cut along in February just before 
the growth starts and inserted in this root stock. As a mat-
ter of fact they are not cut, the buds that have bloom buds 
on them. You have to find those and it depends how many 
there are. A friend comes to get some cuttings of me of my 
Empress; I won't let him cut those bloom buds off because 
I want them to bloom. 
Q. From the cuttings that are rooted there should be ample 
material for additional cuttings that the nursery man may 
want to make 7 
A. They cut out every year; you take the cuttings from 
the years growth. 
Mr. Herbert: That is all I believe. 
CROSS EXAMINATION. 
By Mr. Goldblatt: 
Q. Have you ever heard of H. Harold Hume? 
A. I have corresponded with him, never met him. 
Q. Does he know anything about camellias Y . 
A. He has made a whole lot of mistakes in his statements. 
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page 9 ~ of camellias! 
A. I do. , 
Q. Did he. make a mistake in listing on Page 335 of h:is 
volume on Camellias '' Mille Beau'' f ' 
A. One of the objects of thi.s committee, :Mr. Ooldblatt,-
Q. You know it is listed there, 
A. I have read a lot in that book. I have his other book, 
too. One of the objects of this committee, gentlemen, we have 
-one kind that is identical,-and that one kind may be de-
scribed in five different catalogues under :five different names, 
and they are the very same thing. That is what this com-
mittee wants to do, standardize the nomenclature, and Prof. 
Hume is president of this committee. There is one kind .that 
is sold under four different names. In one nursery it is one 
thing, in another nursery another thing, and in another nurs-
ery another; and they are exactly the same plant and the same 
bloom., and that is what we are trying to do, correct that. . 
Q. In other words, when Mrs. Cl~rk says she has a new 
variety, you have to establish that by proof, do you noU 
A. That is right. 
Q. Now, have you ever heard sir, of Madame Adele? 
A. I think that is in some of the catalogues. 
page 10 ~ Q. Have you ever seen one? 
A. No . 
. Q. Whether or not that is like Mrs. Clark's flower, you 
-couldn't say T 
A. No. 
Q. You couldn't say whether the Mille Beau is like Mrs, 
Clark's flower or not? 
A. Not until I saw·one. 
Q. Do you consider :M:rs. Clark's camellia is a new variety 
unlike any grown? 
A. I have never seen one like it. 
Q. Then you don't know whether there are others like it· 
or not? 
A. I couldn't tell because of this variation in their names. 
Q. In other words, isn't it a fact that the· nomenclature is 
so mixed up that the efforts of you gentlemen from the top 
expert down has been to straighten out the mess? · 
A. That is right. 
Q. And then sir, is it anything remarkable for tl1e defend-
ant in this case to conclude that it was like other camellias 
and base it on reasonable knowledge,-would they be tmf air 
in their conclusion, in view of the mi:x;-up? 
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Mr. Herbert: I object to that question. 
The Court: Sustain the objection. 
By Mr. Goldblatt: 
Q. On Page 214 of Prof .. Hume's book he says,. with respecfi. 
to camelli~s, '' there are more than 3,.000 names have been 
applied." · 
A. He said what! 
Q .. " More than 3,000 names have been applied .. '~ 
A. That is right. . · . 
Q. In the back of the book there are countless names: there 
is the Mille Beau, :Madame Adele,-have you ever seen "Star 
Dust''! 
A. No .. 
I Q. Hav.e ne:ver seen Star Dust T 
A. Star D~st,. as I understand it, is propagated largely in 
California. 
Q •.. Yes.. . 
1 A. We don't :qave tTlem. I don~t know of a 1rnrseiy in this: 
part of the country that has 'tStar Dust." 
Q. Well, would you be surprised that Greenb:rie1'" Farms: 
has itf ' , 
· A. I would not, because they have a marvelous colle·ction 
of camellias. 
Q. Do you know :Mr. Roscoe Thrasher °l 
A. Very well. 
Q. Does I1e know anything about camelliaS"Y 
page· 12 ~ A. Oh, yes. 
Q. What experience have you had with him with 
camelliasf 
A.- vVhat is that? 
Q. What experience have you had with him with regarcl to 
camelliasf 
Mr~ ·Herbert: I object to tllat. 
· The Court: Sustain the objection .. , 
By Mr~ Goldblatt : 
Q. Have you boug·nt cameilfag from him r 
A. Yes, lots of them. 
Q. Have you sold him camellias f 
A. Roscoe sold two for me some ten years a!>;o, tbat I clidn 'f 
want; I asked him if l1e could find someone who wanted them, 
and.he v<rry promJ).t1y did, and tTuey come.and got them. That 
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is all. I have .never sold him camellias. I have given him 
hundreds of cuttings. , . 
Q. Of those cuttings you· gave him, were they ordinary, 
common varieties or something unusual? · 
A. I try to keep away from ordinary, common varieties. 
Q. I made the statement to the jury in my opening state-
ment that taking cuttings· from a mature plant does not hurt 
it. Does itY 
A~ Oh, no. 
Q. Now, Mrs. Clark has told· us she had a 
page1 13 r roy3:lty arrangement: do you know of such royalty 
arrangement in existence with regard· to camellia~, 
around here 7 
A. Not to my know ledge. . 
Q. You consider that Mr. Roscoe Thrasher· is an expert on 
camellias? ' . 
A. Yes, sir. 
Q. Do you know "William J. Robinson who used to work for 
Greenbrier Farms? 
A. Yes, sir. 
Q. What do you think of ·wmiam J. Robinsoi:i Y 
Mr. Herbert: I object to that, your Honor . 
. The Court: I sustain the objection. You qualify an expert 
witness by his own statement of his experience. I think it is 
improper to ask one man what he thinks of another. · 
Mr. (foldblatt: I_wa:uted to lmow about his dealings with 
him, your Honor. 
Bv Mr. Goldblatt: 
"'Q. Now,, Mr. Hartigan, you.have been a judge at camellia 
shows, haven't you? · 
A. Yes, sir. , . 
Q. You do not give prizes because it is a new variety, do 
you? 
A. No. 
Q. What would ·a prize be g·iven for? 
page 14 ~ A. Sometimes a very common variety will win 
the prize. As a matter of fact, we won the .prize 
once on a variety if sorp.ebody will come and take them out 
they can have them, because I don't like them. 
Q. Isn't)t a fact, Mr~ Hartigan,-
A. Mr. Goldblatt, let me correct tllat. Your -prize· is 
awarq.ed not particularly on the rarity of the camellia at all. 
Q. I understand. 
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A. It is on the way they ;have grown, the- size of it, .the 
contour of it, the perfection of the bloom. It may be the com-
monest kind. 
Q. In other words, it wouldn't help us here to determine 
the question we have by the fact that Mrs. Clark's flower took 
the prize at the camellia show? 
A. It was not only pretty, but it was beautifully grown. 
Mr. Goldblatt: Thank you, sir. 
RE-DIRECT EX ... L\MINATION. 
:Sy~{r. Ilerbert: 
Q. You say that you don't know of the custom insofar as 
royalties or commissions for the sale of camellias, but you 
do know such contracts are made, do you not? 
A. I have heard it, yes. 
pag? 15 } Q. Do you know the rate that is customarily paid 
when they a1·e made? 
A. I have heard that, I don't know it. 
Mr. Goldblatt: I think they are ~;oing far afield., now. 
The Court: Of course, we are interested here only in the 
arrangement made hetwe(:m Mrs. Clark and Greenbriar Farms. 
By Mr. Ilerbert: 
Q. And you say in all your experience in visitin~ nurseries 
and camellia shows that vou never saw the ''Mille Beau''? 
A. Not under that namP. I might have seen the same thing, 
but because of this mixup of names,-! might have seen one. 
Q. You have never seen anything that look like Mrs. 
Clark's camellia? 
A. No. 
Q. You wouldn't think that hers was the Mille Beau,-you 
tl1ink it is originally a seedlinp:? 
A. The Mille Beau and Star Dust, I think that is almost 
exclusively a California variety. · 
Mr. Ilerbert: If your Honor will permit me, I will excuse 
Mr. Hartigan. Ile bas to leave town on a busi~ess trip. 
The Court: He mav be excused. 
page 16 } Mr. Herbert: Mrs."' Clark, will you take the 
stand? 
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the plaintiff herein, called .as a witness in her own behalf, hav-
ing been first duly sworn, was examined and testified as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Herbert: 
Q. Will you state your name, please1 
A. Evelyn ,valker Clark. 
Q. And your residence address? 
A. I live in Princess Anne County now, 1 have moved. 
Q. Where did you live between ''32 and '451 
A. I lived on Commonwealth A venue in Ingleside. 
Q. Will you state wl1ether or not during· those years you 
. developed a camellia bush there that has become t'he ~ubject 
of this suit 7 
A. Yes, I bought this as a tiny plant and I grew it at that 
place. I am sure it must have been 13 or 14 years old when 
I exhibited it. I would say I bongl1t it in '32 and it was all 
that time in that place g·rowing in that one spot, and grew to 
:a height of about 10 feet,-10 or 11 feet; the top was cut out 
a couple of times. It grew tall and slender. 
Q. When 'did you firi;;t see or have any conversa-
page 17 ~ tion :with l\fr .. Roscoe Thrasher with reference to 
this plant? 
A. He never came to mv house and I never saw him until the 
spring of '43. I never called him in my life. He hacln 't got 
any clippings from my place,-the first clippings that were 
ever takell' were, in September, 1943. 
Q. Now, when did you have the first conversation with Mr. 
Thrasher with respect to the bush? · 
A. Well, lie came to see my husband. He was at my house 
and upon leaving he naturally noticed this large camel1ia bush 
which was right at the front door and the budding was very 
large; it was just prior to opening, probably the last of Feb-
1·uary. He took a bud and took his pocket knife nnd cut it 
open. He asked me tl1e name of it. I told him I didn't know. 
I asked him if he knew. He said that be didn't, aI,l.cl I told J, 
him since i: didn't know and he had had lots more experience 
than I and he did know about camellias, I told him I would 
be glad if he could find out the name for me. None of my. 
friends had ever recog·nized it or seen it before and I bad 
tried to find the name and could not,-and he took the bud 
with him and he went off to see two people who were familiar 
. with camellias in Norfolk. 
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Q .. Did he come back after .tb.aU 
· A. He came back after some time and told me that they said , 
it was most unsual, they had never see11 one. before like it,, 
and he had also shown it to his expert at Green-
page 18 ~ briar .Farms. He said he· knew 500 varieties and 
he had ·never seen anything like it before. His own 
expert said that. . · 
Q. Will you state whether or not any proposition was made 
either by you or by Mr. Thrasher with respect to the com- 1 
mercializing of this bush or plant t 
A. Mr. Thrasher came back with Mr. Robinson later, after· 
examining the buds, and: introduced Mr. Robinson to me, which 
was in '43. ¥r. Trasher was very pleased with that flower; 
.he liked it a lot; his personal opinion was he liked it much 
better thah the large saucer type variety that is very popular-
with ·women, especially to wear on their lapels. My flower 
is a full, cuplike flower and looks very pretty to w.ear as a: 
corsage. He expressed his own opinion as liking that variety 
and told me that he thought the commercial value of it was-. 
very good, and he would like to take some clippings and try 
to grow them; and if he could grow them that he could get a: 
patent on it and he would pay me royalties on it. I was: 
astounded. I didn't profess to know anything about camellias. 
I am not expert. I just had this bush and I am very fond if 
it and I listened to him. I didn't know anything about that 
feature of it and I never dreamed it might became popular .. 
He is the one who told me it had a value, commercial value,. 
and he said ''If you will let me take these clippings I wm 
see if we 'can get the patent and.pay you royalties: 
page 19} on it.'" . 
Q. Now, when was it he,toolr the first clippings? 
A. :M:r. Robinson came back with him.,-
Q. They were not taken tllat dayf . 
A. No. Mr. Robinson came back in September of '43 and 
.at that time he took 102 clippings. 
· Q. Did they thereafter come back and take any other clip-
pingsf 
A. Yes, they took clippings in '44, and tlle Iast tfme !fr .. 
Thrasher was at my house he took clippings for grafts, which 
was in February of '45. 
Q. Do you know wbether your camellia was exI1ibited at the 
show in ,.44 in anv wav f 
A. Mr. Thraslier cnme to my nonse the night before for· 
blooms to exhibit ,in the· '44 snow. I had cut some,..,..-it waR 
beginning to rain and I thought the rain: might hurt them,, 
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and I too~ them in the house but tbey evidently were ·not. suit-
able, l;lecause Mr. Thrasher drove his car in at such an angle 
that he could. place. his lights on the bush and he cut some 
off himself. He did~ 't just cut buds, he cut a branch out of 
it an~ the hole is in the tree this day where he cut it, and it 
had blooms and buds on it. He said his purpose was to take 
· it to the show, that somebody would make an arrangement 
for him, that he had done a lot of work for those club women · 
and they were going to make this exhibit for him. 
page 20 ~ I went to see my flower and I didn't see it. I saw a 
· tiny bloom in a little specimen glass that was mine, 
worn and crumpled, and the other one was in the box that 
Greenbriar Farms exhibited, and labeled "Grown and ex-
hibited by Greenbriar Farms and their Friends'' and my 
camellia was in this box. That is the onlv one' I saw. 
Q. In the summer of '44 did you have any further dealings 
with Mr. Roscoe Thrasher? . 
A. Mr. Thrasher came to our. house again; it ,was late af-
ternoon and we were talking out on the front lawn about the 
bush. I always enjoyed Mr. Thrasher coming because he 
talked about that camellia, how much it would mean to m_e, the 
value of it, and I was glad he came. Our conversations .were 
always friendly and we were talking· that day about it. He 
always built the bush up as o:f so much value, what 1it would 
mean t'o me some day, and at that particular time I sort of 
looked at him,-well, it was too good to be true. So he sai~, 
"You don't trust me, do you f" "\Vell, I hated to say I dicln 't, 
because after all I dicln 't know him so well, so I said, ''Well, 
I cannot say that I don't". So he said, "Well, we have the 
largest nursery in the South; our business is a luxury busi-
ness; we have to depend on the people's good will; we, have 
to be reliable; we have to keep our promises,'' he said, "be-
. cause people do not lmve to buy from us ; it is not 
page 21 ~ necessary that they buv from us; we have to keep 
their good will and we lmve to keep our promises.'' 
I was goin~ to ask him then for a written contract, but I 
thought anybody that feels that way about it-
Mr. Goldblatt: ·wh::lt 1\frs. Clark tl1onght is not competent · 
evidence, so I object to what she thoug:ht. 
The Court: She is relati~g a conversation that occnrred 
with Mr. Roscoe Thra8her, is she noH 
'Mr. Goldblatt: Sl1e :inst Raid "I tl1ought'.'. If she ex"". 
preRsed it to him. it is admissible. 
The' Court: The form ·o~ the· conversation is competent. 
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Mr. Goldblatt: I object to any thought tnat is not com-
municated to Mr. Thrasher. ' 
The Court: I thought that was. If it was not told to Mr. 
Thrasher., it is not evidence. 
By Mr. Herbert: 
Q. You went on without any definite written contracU 
A. I did. We didn't know what the value would be; we 
didn't know whether it was going to be of interest to the pup-
lie or not. It was impossible to place a value on 'it, good or 
bad. 
Q. Did he take any clippingR in September of '44? 
A. Mr. Robinson came for them with another young man. 
Q. Were any further ones taken after that, any 
page 22 ~ further clippings f 
A. The only clippings I know about unless they 
got some for grafts when I clicln 't notice them, was in '43 and 
'44, and then the grafts. 
Q. ·when were they taken? 
A. Mr. Thrasher got these clippings that day in February. 
The Court : ,~lha t year?. 
A. '45, and I asked him then ,Ybat he wanted them for, and 
he said for grafts. 
Bv Mr. Herbert: 
"'Q. Do you know whether or not there was any exhibit made 
at the '45 show? 
A. I had intended letting l\Ir. Thrasher make the exhibit 
for me again in '45, but when he was at my borne about a 
month before we had this converRation,-during tbe conver-
sation I asked him if he was going to ex4ibit my flower and 
he said no, but if I wanted to, I could; and I clidn 't feel, I 
wasn't satisfied as to its interest with the public,--::in other 
words, until I went and took it myself and found out,-so 
I took the flower to the show; nobodv knew what to do with 
it.' The committee ·was there and they all thought it was 
beautiful and they passed it from one to the other, but no-
body knew the class, or its varietv or name, or ·anything about 
. it., and I couldn't tell because I clidn 't know. Con-
page 23 ~ sequently the flower was put on the wronp: table, 
classed in tl1e wrong group~ according: to the judges, 
and the flower wasn't given an award at that show. As soon 
as the sh9w was over and the committee realized it was their 
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mistake., it was recog·nized.,·and Mrs. Charles R. Granby, who· 
was chairman, or co-chairman visited ·me--
Mr. Goldblatt: I object to that. 
Q. Do:11 't say what she said. 
A. I am sorry. 
Q. Was any effort made at that. time by the Greenbiar 
Farms to show that they were handling the camellia! 
A. At the '45 show Greenbriar Farms had a board that they 
had all their flowers pinned to, and there was mine pinned to 
the board with the listing, '' Mrs. Clark'' 'under it. 
Q. Anything said about the price they were. asking for iU 
A. Not to me, of course. Naturally, I didn't talk it with 
.anybody. . 
Q. Mr. Robinson was employed by the Greenbriar Farms, 
was he not? 
A. Yes, sir. 
Q. Did you ever talk with him about the prices that that 
-company charged, that were being charged for these plants Y 
A. I asked him, l\fr. Robinson. I know what he told me. 
Q. What did he tell you? 
page 24} A. He told me they were selling plants for fif-
teen dollars apiece, the original cuttings., and the 
grafts were selling for thirty. 
_Q. Did he tell you whether or not they were taking any fu-
ture orders at those prices? 
A. He t9ld me at that time they had taken thirty orders; 
1-5 for $15.00, and 15 grafts at $30.00. That was in ,45. 
Q. After that did you say anything· to Mr. Thrasher about 
what you were going to get out of this? 
A. The last Gonversation I had with M:r. Thrasher was in 
,45 at my home. · 
Q. After the '45 sbow, or before? 
A. Before the show. 
Q. What was said at that time? 
A. Well, he came to m~r ]1ouse for the purpose of buying the 
bush. He offered me $250.00 for it. I said, '' Two hundred 
fifty dollars cash or nurserv stock?'' I was in the market 
soo·n for a- lot of nursery stock, and I thought if he would 
double that to about five hundred ·dollars worth of nurserv 
stock I mhrht be interested in selling the bush. He said ''Two -
hundred fifty cash or stock.'' He -said that is all he would 
put in writing. 
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. Q. Did he ever say anything at that time or any 
page 25 ~ time subsequent to that about what commission or· 
· . what royalty you would get from the sale of the. 
clippings or grafts Y · • 
.A. Prior to that time his promises were always the same,. 
but at this last meeting we had afte.1· he· had offered to buy 
the bush, I said ''What are you going to do about thm~e clip-
. pings you gotY'' He said he wasn't going to do anything. 
and they paid me for them. I said ''You paid me for them f'' 
He said, "Yes, I gave you some bushes." He said "Mr .. 
Robinson came out and fixed your place up for you." . He. 
said "I had only intended to give you fifteen dollars worth.',. 
Those were his words. . 
Q. What had happened with respect to the·· hushes they. 
brought out,. Mrs. Clark? 
A. The number or kind t 
, Q. Was there any agreement between you and him t 
A. No. Vv e were standing in the yard and one of the first 
eonve-rsations: we. had in '43,-I had a small place, and he 
asked me if I could use some nice bushes> and if I wouldn't 
like to have some. And I told him I would be glad to have 
some. He didn't say ~hat he was going to send and I didn't 
make any suggestion. 
Q .. Was that in payment o:f tl1e clippings that he hacl taken T 
A. He didn't say anything about that. I understood, and 
. it· was implied, that the other agreement was hact 
page 26 f was for the clippings, but this was a friendly ges-
ture. That is_ the impression I got thRt l1e gavea 
me these things.. He gave me 6 small azaleas, 2 everg-reens, 
arbor vitaes, and a: large azalea, and he moved a bush for 
me. 
Q. What was the commercial value· or what he gave you,., 
Mrs. Clark f · 
Mr. Goldblatt: I ooject to timt .. I fn.ink ne Ims to qualify 
the lady as an expert cm vames-. 
By Mr. Herbert:" 
Q. What could yon nave bong ht tnem f 01' f 
A. Well,-
Mr. Goldblatt:. Just a moment~ SI1e can sav what sI1e paid 
:for them. I don't think she should be permitted. to give alll 
opinion, opinion evidence on v.alne,. for s1ie is not an expert .. 
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· The Court: If she knows what a similar :flower or flowers 
could be bought for on the open niarket,-~ike a dozen eggs~ 
A. I am not an expert on camellias, but I know what I paid 
for azaleas and arborvitaes. There was 6 azaleas, and they 
were not worth more than $2.50. They ,\·ere about this size,-
(indicating)-maybe yon have bought .them, but that is the 
size of them, but he did give me two larger ones. I dori't know 
the name, that sort of white vadety that had the large petals; 
and they were bushes of that size,-(indicating)-
page 27 } I would say they were worth more, and the highest 
· possible price would Qe ten dollars apiece. That 
is a good price for an azalea ; they were not worth more than · 
that, and the· two arbor- vitae, they were of medium size.,-
they wonldn 't be more than five dollars apiece, you could buy 
them for five, any of you could,-and he moved the bush for 
me. 
By·::M:r. Herbert: 
· Q. Were you ever able to get l\Ir. Thrasher to say how mn(!b 
he was going to pay you, how much commission on the sal.e of· 
these plants that were grown from your clippings? 
A. No, there was no price. The · only thing he said, we 
would work. out a: progressive plan,-1\fr. Thrasher himself 
said we would work out ·a progresi;;ive plan whereby he would 
take my clippings and tl1en he would grow clippings from 
them and I would be entitfocl to a share of each plant that was 
sold. It was all right with me. I believed Mr. Thrasher and 
it sounded all right. 
Q. Was it on tl1e basis of that definite understanding that 
he took the clippings! 
A. Yes, sir, absolutely. 
Q. Has anybody else had any clippings from your bush T 
A. No. 
Q. He is the only person that lms obtained clippings froni 
it? 
page 28 } A. Yes, Rir, absolutely. After this came up I 
wouldn't ~ive my best f riencl one. You didn't ask 
me this, but I asked-Mr. TJn:asl1er what he was going to do 
about the royalties, and so forth, tllat he was supposed to 
_ pay me. 
Q. When did you ask liim tl,n t 7 
A. The last time I f-lflW llim in February of '45. after we 
bad the conversation about the clippinP·s. I said. ''What are 
you going to do about the royalties and the patent you we~e 
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going to geU'' He said "I am not going to do anything." 
I said why? He said '' I am not going to do that now'', and 
that is all he said. There was no argument or conversation 
a~out it. I just let it g·o. I didn't feel like arguing with 
hllll. 
Q. Was there any explanation made by him? 
A. His only explanation wasJ he had given me the plants 
for the clippings, and according to his idea 'then that had paid 
me for the clippings, and I was very upset about it because 
I knew that those clippings, that they were sold to the public, 
and I told Mr. Thrasher, the words I used that day,-"Mr. 
Thrasher, I know you have at least one hundred plants liv-
ing; I know if you sell each one for ten dollars, that is one. 
thousand dollars, and you have made one thousand dollars 
off my bush and I haveu 't gotten a cent." I can see him as 
clearly as if it was now-and be had his hand on the 
page 29 ~ door knob, and he said, "Well, you will get your 
share.'' 
The Court: Was this in '45? 
A. Yes, sir. Mr. Clark was sitting right there and Mr. 
Clark sort of realized I was worried and the turned around 
to :Mr.· Thrasher and said to him, '' Mrs. Clark is afraid you 
are going to make a lot of money· and she is not ~oing to get 
anv of it." That was in our house. That was their conver-
sation. He actually refused ·to give me anything at all. He 
said he was not going· to do that now. 
Mr. Herbert: Answer Mr. Goldblatt. 
CROSS EXAMINATION. 
Bv Mr. Goldblatt: 
.. Q. Mrs. Clark, I want to start with one of the last things 
you said: How many azaleas did you say they planted for 
YQU! 
A. Six small ones,-seven,-say seven. Maybe I mis-
counted. There were six, I think. 
Q. Six, you think? 
A. Say 7, at $2.50, and 2 large ones. 
Q. ,Just a minute now: We want to find out about ~ome of 
the things you testified to. 
A. I want you to. 
Q. You said 7 at $2.50 apiece? 
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A. Yea, sir. 
Q. Was that price :fixed in your dealings? 
page 30 } · A. No price was fixed. . 
Q. No price was fixed. That is your price, isn't 
iU 
A. Yes. 'I think the Court understands that is my price. 
·That is what I think they would be worth if I bought them; 
if I went out to buy them that is what I would pay. 
Q. Here is a list. or statement from Greenbriar,-a list of 
what they sent to your place. It is rather more than you 
testified to. 
Mr. Herbert.: J.\tlay I see thaU 
l3v Mr. Goldblatt: 
"'Q. Please look that over and tell me if you are not mistaken 
fo what you said T 
A. Who gave you this? 
Q. Don't ask me questions. I have enough trouble asking 
you. 
The Court: Just answer the questions of counsel. 
By Mr. Goldblatt: 
Q.· Read it, Mrs. Clark! 
A. I did. (Reading.) 
"2 Biota Orientalis Bakeri, 3 to 4 feet high." I don't 
know what that is. I know what is in my yard. I got two 
arbor vitae. 
Q. Did you get those items? Yes, or not 
A. I will sort of tally. That is a lot of it. I got 
page 31 } azaleas and two arbor vitaes. If that is the name, 
"Biota Orientalis Bakeri",-I got two of them. 
Does this mean arbor vitae? 
Q. I don't know. You say if they were arbor vitae, you got 
them? · 
A. Two. 
Q. '' 4 azaleas 24 to 30 inches high''. Did you get those? 
A. I didn't get that group. The number doesn't tally, I 
got two large azaleas in a group bv themselves. 
Q. Not 4, 24 to 30 inches high 1 " 
A. Not 4, no. 
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Q. How many did you get of that sizet 
· A. 2 .. 
Q. Now, the next item:. "6 azaleas 18 to 24 inehes high" .. 
Did you get those! . 
A. I got two groups of azaleas .. I wouldn't say I got any 
of them .. 
Q. You didn't get any of those 6 t . 
A. No. 
Q. The. Ii.ext item: '' 12 azaleas 10 to 12 inches high.'' 
A. I would say I got 7 of them. 
Q. Only 77 
A. That is right. 
Q. Did they fertilize the place t 
pag·e 32 ~ A. They did. I don't know what they used. I 
.. couldn't verify it. 
Q. Y<>u "WQn't say they used 100 pounds: of fertilizer and 1f2 · 
yard of compost in doing that f · 
A. I wasn't there. 
Q. Did they move and replant some plants around :founda-
tion and in back yard, and 4 men worked under Mr. Robinson 
for 2% hours! 
A. You will have to ask :Mr .. Clark that. I was downtown .. 
I don't know how many men were there. I knowthey worked 
· there. They were there when I came back. 
Q. What is the value of wiiat you say you got from them.,. 
based on your value! 
A. 2 large azaleas, and at the most, I could get them for 
t~n dollars. . And that is a good price. 
The Gourt: Ten dollars apiece 1 
.A. Yes, sir, and that is an excellent price .. 
By Mr.· Goldblatt: 
Q. What about those 7f 
A. Say about $2.50 apiece .. 
Q. $17.50., 
A. 2 flrbor vitaes·,- , · 
Q. How much are they f 
A. Well, I said five dollars apiece·, but these are awfully 
. high prices I feel I am p:ivinp:. 
page 33 } Q. I havf, marked this item 2 instead of 4 on this 
· · . bill of Greenbriar Farms. 36540,-I put nothing at 
the first item on that bill; ·2 where it savs 4 azaleas: I put a 
cross mark meaning yon re·ceiv'ed none ~where it says 6,-
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A. That is right. 
Q. And 7, indicating you received only 7 of the 12 charged. 
A. That is right. · 
Q. And with respect to the fertilizer and compost, moving 
and replanting .plants around the foundation and the labor, 
you don't kn9w anything about that because you were not 
thereY 
A. No. When I came back the work was finished. 
Mr. Goldblatt: I offer this in evidence. 
Mr. Herbert: I object to that, your Honor. There is no 
signature on it. It is an order dated September 15, 1944. No 
evidence that it was ever presented and no evidence it was 
made up at the time it was presented to them. It is a self-
serving declaration, and no evidence this was actually pre-
sented at the time. 
The Court: I sustain the objection to the introduction. 
This is not the proper time to introduce a paper of that sort. 
Mr. Goldblatt: I except to your Honor's ruling. 
page 34 ~ By Mr. Goldblatt: 
Q. Mrs. Clark, when was that work done for you~ 
those azaleas, and so forth? 
A. '43, September. The day he took those cuttings,-Mr. 
Robinson was there. 
Q. Was Mr. Roscoe Thrasher there? 
A. I heard he came in later. I didn't see him. I wasn't 
there during any of the transaction. 1\fr. Clark was home 
and he told me Mr. Thrasher came before :Mr. Robirn;;on left. 
Q. You didn '.t understand you were to pay for this stuff 
that you say you got Y 
A. No. 
Q. You were to get that for nothing·? 
A. That was the impression, and that was what was im-
plied. 
Q. You do not strike me as a lady who is unbusinesslike: 
you expected to be pnid for what you were giving~ for what 
Mr. Thrasher, Greenbriar Farms, was g;etting from yon! 
A. They were doing the talking. They were the ones who 
suirgested this. 
Q. In other words. you were not going to pay for w]1at you 
were getting· from Greenbriar Y ·. . · • 
A. They didn't ask me to pay. 
page 35 ~ Q. Did you ~·et their advice with regpect to 
plants, other plants of yours as to how to treat 
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them and :P.ow to deal with them, trim them, cut them and clip. 
them? 
A. No. 
Q. You did not? 
A. No. 
Q. "\Vere you going to move from the place where the camel-
lia was located then? 
A. Yes, sir. 
Q. Did Mr. Thrasher make any agreement with you that 
he would move that for you f · 
A .. Yes, sir. 
Q. What were you going to pay him for thaU 
A. That was in the agreement he would do that with the 
patent and royalties. 
Q. In addition to the royalty he was to do that for noth- . 
ing? 
A. Yes, sir. 
Q. This other stuff was free of charge f 
A. I didn't order those things: ··when I order something 
I expect to pay for it and get a bill for it. That was gratis; 
he just sent me those out as a friendly gesture. 
Q. You still have those azaleas 1 
A. He put them there. 
Q. Had you ever bought anything from Mr. 
page 36 ~ Thrasher before, 1\Irs. Clark Y 
A. No, sir. 
Q. What was he in your house talking to Mr. Clark about 
that evening when you first met him 1 
A. I don't mind telling you but it has nothing to do about 
azaleas. 
Q. It was not about the camellia? 
A. No. 
Q. Not about selling you nursery planting? 
A. No. It was about an automobile accident, if you want 
to know. 
Q. That is what I did want to know. You say in your No-
tice of Motion, Mrs. Clark, that your camellia is "a new 
variety unlike any grown." You are not an expert., are you f 
A. No. 
Q. You have never heard of the plants I asked Mr. Hartigan 
about, have you? 
A. I never heard of them through catalogues. I know the 
day my flower was exl1ibited, I know one of the judg-es wrote 
a little note on the card which said "Mille Beau." He didn't 
give any information. He said "Mille Beau." It has not 
been proven. 
:Greenbrier Farms, Inc., v. Evelyn W. Clarke 3l 
Evelyn TJT alker Clark. · 
··Q. He was one of the judges, and I think his name was Mr.. 
Cook, wasn't iU 
page 37 .} A. No, he wasn't the judge. 
Q. Mr .. Cook wasn't a judge? 
A. Yes, but not the judge who .wrote the card for me. 
Q. That is fine. Let me bring this point out, Mrs. Clark; 
•one of the judges, but not Mr. Cook, wrote on the ca1·d with. 
your flower, "Mille Beau", is that correcU 
A. Yes, sir. 
Q. Mr. Cook was also a judge, was he not f 
A. Yes, sir .. 
Q. Don't you know that is exactly the name he gave it? 
A. Well, I don't know. It could be, I don't know. 
Q. Now, the Mille Beau is a plant you can buy on the mar-
1rnt, can't you ? 
A. Yes, according to what I have heard. I wouldn't say 
so. You have it in that book. I never heard of it before. I 
looked in all the catalogues I had. It WR'S not in there. I 
wrote to Dr. Hume about it. 
Q. Wbat did he say1 · 
A. I have his letter. Re is one of the foremost authorities 
·on camellias. 
Mr. Herbert: Would you like to see the letter? (Handing 
to counsel for defendant.) 
Bv Mr. Goldblatt: 
··Q. AB right. Now., Mrs. Clark, I will ask you to identify 
this letter from Dr. Hume. 
page 38 } A. That is mv letter. 
Q~ Will you please read it? 
A. This is dated April 13, 1946. It says: (Reading) 
'' Dear Mrs. Clark: 
Only once before have I seen the camellia flower you sent 
with your letter. It'was in a nursery in Tallahassee, Florida, 
and it was known there bv the name Mille Beau. \Vbat its 
. origin is or where it came ·from, I don't know. I doubt it be-
ing a sport from Harkan. 
I regret that I cannot give you any information in regard 
to it, 
~'H. HA.ROLD HUME." 
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Q. -You would have perfect confidence in Dr .. Hume's 
gpinionY 
.A. Yes,. sir. . 
Q. He' said it is Mille Beau f 
. . .A. Yes,. sir. 
Q. How could you patent something that was alrea,dy in 
existence Y You know enough about business matters to know 
that you and I cannot patent the,same thing,. can we? 
.A .. I understood long before it could not be patented. 
Q. Therefore you were wrong in your statement in your· 
paper here that you had "a new variety unlike any now 
o·rown''i 0 • A. Well, 1t has not been even proven anybody eLc:;e has a. 
flower to match my flower. That has not been done yet. It 
has to be done. . 
. page 39 ~ Q. You were business like enough to write to, 
Dr .. Hume and ask him what your flower was, and 
you sent him a sample of your floweri is that rightt 
· A. Yesi sir.. · . 
Q. And he wrote you back it was a l\fille, Bean, and where· 
· he saw it, and you. still want to· say, Madame-, that your flower-
is not known and it cannot be identified? 
A. I think that would be safe to say when the flowers coulct 
be compare.d together, before it,conld he called a Milie Beau~ 
Q. Now, Mrs. Clark,' therefore, if it were in existence un-
der the name Mille Beau., or Madame Adele,:-have you ever 
seen a Madame Adele! 
.A. No .. 
Q. Have you ever seen a Star Dustf 
A. I saw one that was exhibited~ 
Q. How did that flower compare with yoursf 
.A. It does not look like mine. 
Q. :bid you understand that if Greenbriar determined that 
you did not have a new plant,-wI1at did you understand~ 
rathe;r, would-then be tl1e arrangement between you and them r 
A. My plant was rare and unusual, and although I conk! . 
not prove it was the only one,-and that you have to do to 
get .a patent,-it wa:s still rare and umrsuaT and: 
page 40 ~ · everybody wanted one like it. ....i.\.s long as them 
was a sale for them I felt and stilI feel I am entitled 
to my fair profit, my share of it. 
Q. Could you tell us, please, :Madame·, wfo1t your fair share 
of the profit would be then on the sale of this rare anct un-
nsual plant o~ yours, grafted bi1sI1es ,. , 
A .. ·r should think it would lie· worth 50 p-er· ce11t .. 
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Q. That is on a grafted bush Y 
. A. On a graft or sale of anything that was a propagation 
of my lmsh. 
Q. You mean :if Greenbriar got fifteen dollars for a plant 
propagated from your cutting, that regardless of whether it 
was a graft or cutting, that you should get half of it, . 
A. Other people get it. . 
Q. What .other people? Name one. 
A. Miss Mary Belle Glannan has an arrangement with the 
Orton Nursery for her Mary Belle Gigantia for 50 per ,cent. 
Q. Did she receive 50 per ce1:1-t 1 
A. Well, according to her, sh~ thinks her arrangement is 
satisfactory. 
Q .. Have you ever seen the terms of her agreement? 
A. I only took her word for that. I have also heard of one 
more person-shall I tell thaU Mr. Alex Smith, or Mr. Alley 
Smith, in Norfolk.,-he is with the Fire Com-
page 40a ~ pany,-has a camellia, and he had one that Wynne 
propagated for him whereby the arrangement-was 
50 per cent. 
Q. So regardless of t11e labor tl1at goes into the plant, the 
, nature of the under-stock on which it is grafted, you say the 
arraD:gement should be 50 per cent¥ · 
A. Yes, all the labor would have been no good without my 
bush or a cutting. 
Q. How many orderR did Greenbriar take for your cuttings 
or grafts grown from your bush T · 
A. I can only tell you what I have heard. 
Q. You are ·suing Greenbriar for damages: . now, tell me how 
much we owe you on your theory of the case? 
A. I don't know how many he raised. I know how many 
. l\fr. Robinson told me l1e raised. · 
Q. I think you said 1\Ir. Robinson told you he took 30 orders 
at $15 apiece? 
A. That is the first vear. I know about the second. year, 
too. , ~ 
Q .. Who told yo·u then? 
A. Mr. Robinson told me. 
Q. Mr. Robinson is here: We can ask him about thnt, too. 
Do you know now Mrs. Clark, you had the right to subpoena 
the books of Greenbriar Farms to ·determine how much we 
did sell¥ 
A~ No, I don't know about that. 
page 40b } Q. You say Mr. Robinson says he got 30 orders · 
in '45 and 15 orders in '4~? 
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A. I have a little note here of the number. Can I refer to 
that and tell you Y 
Q. Why did you keep thaU I asked you about it a. while 
ago; why do you now remember it Y 
A. You asked me about this. 
Q. When did you make that notation Y 
A. I have had this notation since the night Mr. Robinson 
told me. · 
Q. Is it your memorandum Y 
A. It is my memorandum. I took it over the 'phone. 
The Court: She can refresh her recollection from her own 
memorandum. 
Mr. Goldblatt: I have the right to ask him about the memo-
randum, too. - -
~. If you can read it, that is all right with me. 
By Mr. Goldblatt: 
Q. Go ahead! 
.A. In '43 102 clippings were taken and he said 39 were 
living; and in '44 he said 65,-from what they took 65 were 
living,-and in '45 he said 35 g-rafts were living. That makes 
104 clippings and living grafts. 
Q. That has nothing to do with sales: you were not sup-
posed to get anything from these except on what 
page 40c } was sold, is that right Y 
A. Whenever thev were sold. Maybe they 
·haven't been sold yet. "'\Yhenever sold I am entitled to my 
share. 
Q. If not sold, you are not entitled to iU Is that right? 
A. If they are not sold, where are my clippings and all the 
plants he raised from them? 
Q. You cannot blow hot and cold: did you have an arrange-
ment that regardless of whether your plant was a new variety 
or not, that Greenbriar was going to pay you royalty Y 
A. Regardless of new or noU 
page 41 } Q. Mr. Roscoe Thrasher agreed to pay you 
royalty! 
A. He agreed to pa~r me,-nol1ody can pay royalties un-
less there is a patent,-he agreed to pay me my Rhare of what 
the plant was selling for or worth, on the profits, my share 
of the profits. 
Q. Your notice of motion doesn't say that, that your lawyer 
drew for you. You say you were supposed to get royalties 
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~nd commissions on your new plant unlike any grown: you 
now say something'else? . 
A. M.y plant is a rare and unusual plant., and that is the 
basis of this whole thing. 
Mr. Herbert: There is a bill of particulars that we filed 
in this case that amends the notice of motion. 
Mr. Goldblatt: I don't recall his Honor allowed you to 
amend your notice of motion. 
The Court: He stands on the ·pleadings in the case. He 
has a bill of particulars in there. I gather the basis of this 
action is on the qu,anfu.m meru,itf 
Mr. Herbert: That is right, sir. 
By Mr. Goldblatt: . , 
Q. Have you moved that plant to your new home f 
A. Yes, I have. 
Q. You mentioned something that surprised me: You said 
that l\fr. Thrasher took a branch off the tree and left a hole 
in the tree. I take it you meant he damaged the 
page 42 } tree Y 
A. He did at the time. That is fonr years ago .. 
Q. I am confident you wanted them to think your tree was 
damaged? 
A. At that time it was, very definitely. 
Q. What I want to straighten out, your tree is not damaged 
now? 
A. Any tree,-a limb that is cut out in 4 years time will 
grow in some ; the hole is still there, but it has grown in to 
a certain extent; so there is no gap like there was at first. 
Q. The taking of the c.uttihgs and clippings from your tree 
didn't damage it, did it? ' 
A. Well, they say it doesn't hurt it, but my bush couldn't 
stand all the clippings they took from it; it looked like a 
picked bird, and the people who came to see my bush· after it · 
l1ad become popular, felt sorry for me, the· way it looked. 
Q. Let me ask you, Madame, in the light of its recovery, 
you w~re all mistaken about the consequences to this bush of 
vours? · 
.. A. It has taken three years for it to make a come back. 
Q. You mean that Mr. Thrasher damap:ed your bush by tak· 
ing those cuttings and clippings at that time Y . 
page 43 ~ A. He didn't damage the root system, no, but 
the appearance of it. 
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Q. I take it after he took those is when you exhibited the 
bloom at the camellia show? 
A_. In '46 .. I exhibited in two shows. 
Q. The last time he topk those cuttings and clipping~ was 
in the spring of '45 t 
A. That is right. 
Q. You exhibited the following sp1·ing at the show·t 
A. I exhibited the following spring, yes, sir. 
Q. Therefore the taking of the clippings certainly did not 
affect your flower,. did it, because it won the ·first prize! 
A. I didn't say it affected the flower, I said the appearan~e 
of the bush. 
Q. Don't you know, Mrs. Clarki now that you have had! 
some experience with these bushes· that trimming and clip-
ping is essential to their proper contour and culforation Y 
A. Well, if it is. growing all right and the contour suits 
you and the growth suits you1-Q~ Have you trimmed it! · 
A. No, I wouldn't dare. to trim it.,. the: bush is sti.11 trying to 
eome back. -
Q. If the experts say it is proper to trim it under certain 
eonditions a:nd far different reasons, you: woulcln 't 
,]>ag·e 44 r differ with themt . 
· A. No, but mine iurs been trimmed. 
·Q. You related the first time that Mr. Thrash~ came to 
· your place as havi11g been in '43 t 
A. Yes, sir. 
Q. Are you sure of that, Mrs. Clark? I tell you wby I ask 
you that: 1\fr. Thrasher has told me and I expect to show,.. 
that he ·first talked to you in '4I, and in fact has given you 
credit for some cuttings he took from you in August of '411' 
A. I am not surprised- that he would say that, but .he clf cln 't. 
Why, I never saw Mr. Thrasher· at my home untiI in '43, in 
September, ihe· first time he ever came. 
Q. You have quoted Mr. Robinson: Now, of cour'5e, in. 
.s.aying what Mr. Robinison told yon hacT been sold by Green-
briar, you accept Mr. Robins9n,..s word, do you noU · 
A. Well, Mr. Robinson told me tna:t, and that·is all I have to 
believe. 
Q. You do believe~ tliaU' · 
A. Well,-yes., I do believe ::M:r. Robini::on,-weII, tllat is 
what he said; ·whether true or not, I clon 't know. 
Q. Suppose Mr~ Robinson· says, that he took 4a cuttings from 
you in '4U' 
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· The Court:· Isn't Mr. Robinson here! 
. Mr. Goldblatt: Yes, your Honor. 
· page 45 } The Court: Why not wait until he is on the wit-
ness stand before you anticipate what he is going 
to say.! . . 
Mr. Goldblatt: Because I want to show that she com,iders 
Mr. Robinson a reliable witness; she has quoted him to sup-
port her case. 
The Court: She said that Mr. Robinson told her certain 
things at a certain time. That is what she said. 
Mr. Goldblatt: Now, I am asking her whether she bases 
her case on Mr. Robinson's testimony. 
The Court: I submit that is an improper question. That 
is the very point. 
Mr. Goldblatt: Exception. 
Q. Now, Mrs. Clark, ha Ye you ever bought cutting~ of 
camellias? 
A. No, I bought plants. 
Q .. Have you ever bought any scions, they call them? 
A. No. 
Q. Grafts? 
A. No. . 
Q. Have you ever tried to buy the :Mille Beau Y 
A. No. 
Q .. That is, cutting, or graft or scion 7 
.A. No. 
Q. I take it neither have you tried to buy 
page 46 } Madame Adele or Star Dust Y 
A.NO.· ' 
Q. On one of those visits tl1at Mr. Roscoe Thrasher made 
you, Mrs. Clar~, _was Mr. Robimmn thereY 
A. The second time Mr. Thrasher came to mv house to tell 
me about the bud he brought Mr. Robinson and.he introduced 
him as his expert. ·, 
Q. Wasn't that the time that that work was done that I 
asked you about Y 
A. No, not at that time. ,vhen I first saw M:r. Thrasher it 
was in the spring of '43; Mr. Robinson came at another visit, 
and in September of '43 Mr. Robinson returned and took the 
clippings and did the work. . ' , 
Q. Now, Mrs. Clark, how long bad you liad the 'camellia 7 
A. Since '32. 
Q. Where did you buy it? 
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A. Well, I bought that plant at "\Voolworth 's 5 and 10 Store 
for 20 cents. 
Q. Did you know what kind of plant you had at t~e time! 
· A. No. I boug·ht it in a pan of dirt., where there was sev-
eral growing out of a pan of dirt loosely, and they were sell-
ing for 20 cents apiece, and that is where I bought it: 
The Court: We will take a short recess at this time. 
(Short recess.) . 
page 47 ~ The Court: Proceed. . 
Mr. Goldblatt: I have no further questions to ask 
· Mrs. Clark. 
. RE-DIRECT EXAMINATION. 
Bv Mr. Herbert: 
·Q. Were you ever presented a bill of any kind for the 
azalea plants and the arbor vitaes put in. by the Greenbriar 
Farms? 
A. No. Today is the first time I have seen or heard of 
anything like that. 
Mr. Herbert: That is all. 
RE-CROS.S EXAMINATION. 
By Mr. Goldblatt: 
Q. The reason you were not presented with the bill was 
that was in accordance with the understanding that you and 
Mr. ·Thrasher had. He said '' I don't want anything for noth-
ing. You have given me these clippings, I am giving you 
this.'' Isn't that the way it was T 
A. No, he didn't intend doing it that way, either. He said 
he only intended giving· me fifteen -dollars worth. They are 
liis words. 
Q. He certainly didn't keep his own promise because on 
your own figures you got more than that, didn't you Y 
A. I would never pay that price if I was buying them. I 
allowed those prices because I think they were generous. 
I would never pay the prices that are listed there 
page 48 ~ because I don't have that kind of money, and I 
just wouldn't do it. 
' Mr. Glodblatt: That is all. 
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Mr. Herbert: That is all 
( Witness excused .. ) 
The Court: Call Your next witness. 




WILLIS K. NE.VILLE, JR., 
:a witness, called on behalf of the plaintiff, having been first 
duly sworn, was examined a~d testified as follow~: 
DIRECT EXAMINATION. 
Bv Mr. Herbert: 
·Q. State your name, please. 
A. Willis K. Neville, Jr. 
Q . .And your address, Mr. Neville? 
A. 1514 Bolling .A.venue, Norfolk. 
Q. Your business or occupation? 
A. Secretary-Treasurer, Old Dominion Tobacco Company, 
in Norfolk. 
Q. Do you grow Camelias Y 
A. I know very little about them, Mr. Herbert, but I have 
a few, I am not an expert on them by any means. 
Q. Have you seen the camellia of Mrs Clarke f 
A. I saw this particular camellia at the William and Mary 
College early in 1946 at the camellia show. 
page 49 } Q. Did you have any conversation with Mr. 
Thrasher at that time with respect to this camel-. 
liaT 
A. Yes, this Mr. Thrasher over here, (indicating); I don't 
know his first hame. He was standing· near this flower which 
was on a pedestal, and it had been termed the best flower in 
the show, and I made the remark that I would like to have 
one, and knowing that Mr. Thrasher and his company handled 
camellias, I asked him about it. He said that they had the 
exclusive sales rights for that. I said '' About how much 
would they be?'' He said '' The smallest one you could get 
would be about $15.00.'' I said '' How high would that be!', 
He made a motion which I took to be about 12 to 15 inches, 
and I said ''That is too much, brother, I don't believe I want -
it." 
Q. Do you know the prices of camellias Y 
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.A. I bought another camellia-
Mr. Goldblatt: I submit, sir, that the gentleman may tes-
tify to the facts of the conversation with Mr. Thrasher about 
this particular camellia but is not qualified to give ·us ideas of" 
prices on other camellias, or to talk further as an expert 
, which he says himself he is not. 
/.- The Court: I do not think he is an expert,. qualified as~ 
--- ;~ ~xpert.. · 
page 50 f · By Mr. Herbert: 
Q. I will. ask you one other thing J\fr. Neville : 
· do you get catalogs from various nurseries f 
.A. We get catalogs from various nurseries, but they do 
not specialize in camellias, other flowers along witb them. 
Q. Have yon ever seen in those catalogs anything that 
answers to the description of Mrs·. Clarke's camellia t 
A. I have never seen it that I know of. 
Mr. Goidblatt: He is carrying that into expert testimony .. 
Mr. Herbert: That is all. 
The C.ourt: Any cross-examination! 
CROSS EXAMINATION. 
By Mr. Goldblatt: . 
Q. How long have you k~own Mrs. Clarkef 
..A. I didn't meet Mrs. Clarke until after the camellia shmv. 
I have known her husband here by sight for years. 
Q. You are not related to her! 
A. Not at all, no, sir. 
·Mr. Goldblatt:- That is all. 
· Mr. Herbert: ']hat is all, Mr. Neville. Yon may be ex-
cused now. 
(Witness excused.) 
. The Court: Call your next witness, :Mr. Her-
page 51 } bert. · 
Mr. Herbe1·t: I will call Mr. Lyman S. Cluke·. 
I 
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LYM.AN S. CLARKE, 
a witness, called on behalf of the plaintiff, having been first 
duly sworn, was examine-d and testified as follows : 
DIRECT EXAMINATION. 
By Mr. Herbert: 
Q.· What is your name, please f 
.A. Lyman S. Clarke. 
Q. You are the husband of Evelyn W. Clarke! 
.A~ That is right. . · 
Q. Were you present at any conversation between Mr. Ros-
coe Thrasher, of the Greenbrier Farms, and Mrs. Clarke when 
· the question came up with respect to her camellia Y · 
.A. Yes, I was. . 
Q. How many times did you hear them discuss this matter Y 
A. There were four occasions when we were both present 
at the same time. · 
Q. Can you identify the time when the first one' took place Y 
.A. Yes, it was very early in th~ spring of 1943, it was 
around the first of March. 
Q. First of March, 1943? 
A. First of March, 1943. . 
page 52 ~ Q. ,vas that the time Mr. Thrasher came out to 
see you with respect to an automobile accident 7 
A. Yes, it was . 
. Q. Did you know Mr. Thrasher at tbat time Y 
.A. Only by sight. 
Q. Had he ever been to your house before Y 
A. No, he had not. . 
Q. What was the conversation at that time .between you Y 
A. Well, after. we had concluded our talk about the auto-
mobile accident that Mr. Thrasher and I had, as he was leav-
ing, he noticed the bush that was fairly close to the f:ront 
door and he asked Mrs. Clarke what kind of a bush it was, 
what the variety was. She told him she didn't know. So 
he did go out and examine tl1e bush and took off one or two 
buds, and as Mrs. Clarke said, he opened the bud with bis 
knife and examined the inside of the bud ; and he also took 
one or two leaves with him. T4ey claim you can compare 
leaves and identify them in that way. I don't lmow anything 
about that. 
Q. Was anything said at· that time about any commercial 
arran~ement between them 1 
A. Not at that time. He was merely trying to -identify the 
bush. 
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Q. When ~as the next time you were. present when both of 
them were there and heard the conversation be .. 
page 53 ~ tween them with respect to this Y 
- A. The next time was in 1944, the fall of 1944. 
Q. About what time Y 
A. Mr. Thrasher had come out and Mrs. Clarke wae there 
at the time, and I happened to be present also. 
Q. That was the second year that clippings were taken, 
is that right Y 
A. Yes, this day didn't happen to be the time the clippings 
were taken. I was there when the clippings were taken the 
first year, part of the time. 
Q. You were present in the fall of 1944? 
A. Yes, sir. 
Q. What occurred at that time t 
A. At that time Mr. Thrasher ·came there and Mrs. Clarke 
was in the house when he first came. We stood out there in 
front by the bush, and we had a general conversation, mostly 
in regard to some property I had at the Eastern Branch of 
the river, and we expected to move 'down there later on. He 
was telling us what a beautiful place we had down there; etc., 
and Mrs. Clarke in the me:mtime came out; so in the course 
of the conversation, I asked Mr. Thrasher what kind of deal 
he expected to make with Mrs. Clarke. Of course, she had 
talked with me about it on several different occasions. He 
said it was his intention to patent the bush,, name it, either 
he name it or 'Mrs. Clarke name it, and he would 
page 54 ~ pay her ro~7altieA on the plants that were sold. 
Q. That was in 1944 f 
A. In 1944. 
Q. Subsequent to that time, did you have any further con-
versation with him Y · . 
A. The last time was in 1945. TI1at is the last time be came 
to the house. 
Q. There were four' altogether Y 
A. Yes, sir. 
Q. When was tbe next time? 
A. The second time was when 1\1:r. Robinson came out and 
got the clippings. 
Q. ,vhen was thaU 
A. That was in the fall of 1943. 
Q. In the fall of 1943· when the clippings were obtained? 
A. Yes, that was tl1e first year. 
Q. What conversation wa~ bad at that time Y 
A. Well, when I first saw M:r. Robinson, Mr. Thrasher had 
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not come yet. Mr. Robinson-was setting· out some bushes and ·. 
1 engaged him in a short conversation and asked him what he 
thought of the bush. 
Q. Who was thaU 
A. Mr. Robinson, and he said he thought it was a very rare 
push, that he had seen hundreds of camellias but nothing like 
the one that we had. ' 
page 55} Q. Was that your fourth conversation! 
.A. The fourth conversation and the last one was 
in 1945, and 'that was the time Mr. Thrasher came out and 
<>ffered to buy the bush from Mrs. Clarke for $250.00. 
Q • .At that time was anything said about the arrangement 
they had with respect to commissions or sharing the profits Y 
A. Yes, sir. During the conversation Mr. Thrasher said 
that he was not going to patent the bush and name it, and 
Mrs. Clarke asked him why~ He said, well-he was just not 
going to do it, that was the only explanation he gave to that 
question. · 
Q. Was anything said then about what was going to be done 
:about the commissions? · 
A. Well, Mrs. Clarke asked him what about the clippings. 
He said "Well, I h_ave paid you for those by giving· you the 
nursery stock we brought to the house.'' 
Q. Nothing further was said about it t 
A. Nothing further was said about it, about paying any 
·commission or royalty. · 
Q. In the conversation you had with Mr. Thrasher in 1944, 
the third one, was anything said.about a commission at that 
timeY 
A. Yes., there was. 
Q. What-was said then f 
.A. Well, I asked Mr. Thrasher what kind of ar• 
page 56} rangement he wa~ going to have with :Mrs. Clarke, 
and he did say he had expected to name and pa.tent 
the bush and pay her a royalty on it. There was no am_ount 
stipulated. 
Q. When were the plants put in, in 1943 or 1944, the :first 
time they got the clippings, and the second time? 
A. To my knowledge, I think the first time. 
Q. vVhen they go·t the first clippings f 
A. Yes, sir. 
Q. You were there at that time? . · 
A. Yes, before he :finisl1ed, he .had already started the iob 
and nearly completed it when I came~ and he was finishing it. 
Q. Were you there when they got the clippings in 19441 
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A .. Na,. I was not.. · · 
Q.· You know the plants. were put in at the time the clip ... 
pings·were gotten in 1943.! · 
A. Yes, sir. I have not taken a very active pad in this be-
Qause it was Mrs. Clark.e's bush and my hours at the time, I 
happened to. be wo.rking. at that timei were so I was not there-
very many times when Mr. Thrasher came out,. and mo'st of' 
the transaction was between Mr .. Thrasher and Mrs .. Clarke. 
Mr .. Herbert: That is all. 
CROSS EXAl\ITN.!.TION .. 
By Mr .. Goldblath . . 
Q.: You don.''K ha:v.e a parlicnlar recollection nbout 
page 57 k the work that the Greenbriar Farms. did in putting 
flowers out,, setting out flowers when Mr .. Robinson 
came oot to your place f 
A .. Well,. I don't kno'f as· _to. the exact llumber he set ont, no .. 
Q. Do yon reme~ber about how many men he. had wm:king: 
there!. 
A. ~e. had two men,. I wonl.cl:m't say ho.w many mo.re .. 
Mr~ Goldblatt: Thai is aU, sir ... 
The 00u:r;t: A:nytIIirrg fnrther t Mr. Herbert: The plaintfff rests:. 
I • 
Wher~upo.rr,. the. plaintiff rested Iler· ca:se irr chief~ 
Mr. Goldblatt: I should like to make a· motioo at t:ms time:.. 
. The Court: S'tep into cnamoers .. 
~The .Oo1:1rt and counserrepaire· to cliamoers oo t1ie· C'ollrt. )} 
. The Court : .Wiurl is your motio1llif 
· Mr. Goldblatt: l\fy motion is .to strike out miy evidence--
on the tJ.Uantivm meruit value, and respect to qt1>antum mernif 
value, that no sound legal evide.nce, as to q11,€1,1rdu11w meritifl. 
value has be·en established.. · 
(Argument on motion nof reported. Y 
The Court : I think tirere f s enough evidence-
. l>age 5'8 f lie re for a jtrny te oase· a verdict on.. Niotfon is 
· e>verruled· .. 
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Mr. Goldblatt: We except to Your Honor's ruling. 
(The Court and counsel return to the courtroom and the 
f ollo:wing proceedings were had in the hearing and presen~e · 
of the jury.) 
page 59 } Mr. Goldblatt: I will call Mr. Robinson. 
ViTILLIAM J. ROBINSON, 
a witness, called on behalf of the defendant, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION. 
By Mr. Goldblatt: 
Q. Will you state your name, please Y 
.A. William J. Robinson. 
Q. Where do you live, Mr. Robinson? 
A. 4200 Indian River Road, Norfolk County. 
Q. What is. your business Y . · 
A. I am a practicing horticulturist. 
Q. Are you in business for yourself. nowY 
A. Yes, sir. 
Q. Where is your office 1 
A. 924 West 21st Street, Norfolk. 
Q. How long·have you been in business for yourself? 
A .. Since July 1, 194 7. 
Q. Prior to that time with whom were .you Y 
A. Greenbriar Farms, Inc. · ·· 
Q. How long we;re you with Greenbriar Farms? 
I. 
A. With the exception of a period of one year; during '42~ 
eleven years. 
Q. Mr. Robinson, what was your connection with Green-
briar? 
page 60 } A. I was propagator in clmrge· of growing and 
producing and sales of camelliasj azaleas and other 
allied plants. 
Q. How long have you been engaged in that occupation Y 
A. 24 years. 
Q. Have you read any books on camellias? 
A. All I could get my hands on. 
Q. Have you made a study of tlle:cn? · 
A. I have made a specialty of it for the past 12 years. 
Q. In the growing· and selling Y 
A. Y~s, sir. 
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Q. Now, in connection with your business that you wc;>rk at 
at· these pl~ces and for yourself, did you buy and sell camel-
fois? 
A. Yes, sir. 
Q. Are you familiar with various types of camellias Y 
A. Yes, sir. · · . 
Q. Are you familiar with the distinction between camellias , 
that are known to you f 
A.· Yes, sir. 
Q. Now, did you during your employment with Greenbriar 
have occasion to contact l\frs. Clark, the plaintiff in this casef 
.A. Yes, sir. 
Q. Will you relate to the jury what you know about the 
transaction that we have under consideration today? 
A. Well, in the early spring of '41 M:r. Roscoe 
page 61 ~ Thrasher brought me some blooms of a camellia 
for the purpose of identifying, if possible, the 
variety. At that time I had never seen a bloom of its type, 
an<~ I asked him to try to get some propagating wood so we 
could grow it and ascertain whether or not it was a new 
variety. In the fall of that year he brought me 40 cuttings 
of that plant and told me he had gotten them from Mrs. Clark, 
who lived in Ingleside. We rooted those cuttings. The fol-
lowing spring I left Greenbriar and went with the Wynne 
Nursery for a period of one year, and I came back to Green-
briar in '43. The plants were still in pots. We planted them 
. out in the fall of that year. I asked Mr. Thrasher to trv to 
get more cuttings of the same plant. The following year 
he brought me more cuttings. I think I went with him this 
time. 
Q. What year was that? 
A. '44. I personally took in the neighborhood of 80 cut-
tings. I don't remember exactly,-my records would show,-
which we put in and rooted some of them ; thev didn't all 
root. At that time, or about that time he instructed me to 
take some plants over and fix Mrs. Clark's house., the f onnda-
tion plan, and do such other work as was necessary. It was 
my understanding-
page 62 ~ 
Mr. Herbert: I object to his understanding. 
The Court: Sustain the objection. 
By Mr. Goldblatt : · -
Q. At this point, Mr. Robinson, I show you this paper-
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Mr. Herbert: I object to that, your Honor. 
Mr. Goldblatt: Just a minute. I want to. ask him if he 
knows about it. What is the ground of your objection? 
Mr. Herbert: It was never presented to the plaintiff in 
this case, and she stated this morning this is the first time 
.she ever saw that; and it is a typewritten paper made up on 
Greenbriar Farms stationery. · 
The Court: If he lays the proper foundation, he may in-
troduce it. · 
By Mr. Goldblatt: 
Q. Mr. Robinson, do I understand you went down to Mrs. 
Clark's place and planted some plants in the fall of '44? 
A. Yes, sir. 
Q. You did some work there Y 
A. Yes, sir. 
Q. Did you keep a record of what you didt 
A. I kept a record of it, sir, and turned it over to Mr. 
Thrasher. 
Q. I ask you if this is in your handwritin~ and if that rep-
resents the notation you made when you diet that job for the 
, use of the Greenbriar Farms, and if you made it a 
page 63 l statement will be shown you of what you did at . 
· Mrs. Clark's place? 
A. Yes, sir, I made it. . . 
Q. I ask you whether that is not the same as this pink bill 
·which I hand you 1 
A. Yes, sir. 
Q. State to tho jury this,-do you personally know that 
that was put there? 
A. Yes, sir. 
Q. Tell the jury what was put there for l\Irs. Clark? 
A. 2 Biota Orientalis Bakeri, commonly known as nrbor 
vitae; 4 azaleas, 24 to 30 inches; 6 azaleas, 18 to 24 inches· 
12 azaleas., 10 to 12 inches; 100 pounds fertilizer, and% yard · 
compost. We moved ancl replanted several small pla11ts 'on 
the front of the plat and one large plant in the rear of the 
house. _ · 
Q. How many men on the job f 
A. Three besides myself. 
Q. How long did you work there? 
A. Approximately two and a half hours. 
Q. You stated in your position you are familiar with prices 
of nursery stock Y 
A. Yes, sir. ·· 
S11tpreme- .'O<!mrt M ,Appears nf Virginia 
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Q. Prices of work that is done Y. . 
. . .A.., Yes,. sir .. 
page 64 ~ Q. Now,. state the reasonable retail -value of that 
. work and the stock that you put there! 
.A. • .Approximately $250. 
M.r. Goldblatt: I offer these two documents in e~idence as 
Defend.ant's Exhibits B and C .. 
Whereupon the documents w;ere marked Defendant's. Ex-
hibits B and C,. respectively .. 
By Mr. Goldblatt:. · 
Q. You say you did not kno.w at the time you got the clip-
pings what it was Y 
A. No, sir,. I didn't know. 
Q. Did you thereafter find out what it wast 
.A.. I have. 
Q. State to the jury what it wast 
A. It is known as. Mille Beau, Madame Adele, Star Dust 
and Pink Due D-'Orleans .. 
1 Q. On what do you base the statement that they are of the 
' s;ame identifyt · 
.A.. I have seen Madame Adele and Pink Star Dust in bloom 
bere in Norfolk and compared the blooms. They are the. same .. 
The Mille. Beau and Pink Due D'Orleans,. I take my authority. 
from experts whom I consider even better than I am .. 
Mr. Herbert:. I object to what he might take .. 
· The Court : Sustained. 
By Mr~ Goldl>latt :- . 
page 65 } Q. Yon however, nave no dou'E>1! in your mind that 
they are one and the same·! . 
A~ 'No, sir .. 
Q. Could a plant he patenied' which is· alre·ady in existence r. 
A .. Ng, sir.. . -
Q. Did that nave any hearing on the question. of whether 
or not Greenbriar would coniinue fo propagate· these plants: 
or these cuttings! 
A,. Yes, sir. 
Q. What bearing wonld tnat nave·f 
A. Well, as Mr. Hartigan stated thfs morning· the nomen-
clature of' the camefila is unreasona.oly mixed up, and as the· 
plant is1• already being sold under four other names we felt 
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we should not add anything more to the confusion by putting 
another name to it and putting it in commerce. 
Q. Is the Mille Beau obtainable on the market! 
A. Yes, sir. 
· Q. Have you ever heard of Doty & Doerner Nur~ery at 
Portland, Oregon Y 
A. Yes, sir. . 
Q. Do you know whether they handle the Madame Adele T 
A. Yes, sir. 
Q. Will yon state if you can what your understanding is as 
to the list value in buying from that nursery of a 
page 66 ~ 1-year rooted cutting from the Madame AdeleY 
A. 40 cents. 
Q. Have you ever heard of the Monticello Nursery at M:011-
ticello, Florida Y 
A. Yes, sir. 
Q. Are they dealers in camellias? · 
A. Yes, sir. 
Q. Do they have Mille Beau for sale? 
A. Yes, sir. 
Q. What is your recollection as to .the value., as to the price 
of the Mille Bean Y 
Mr. Herbert: I object to recollection, your Honor. 
The Court: Ask him if he knows. 
By Mr. Goldblatt: .. 
Q. I hand yon a bill of the Monticello Nursery Company to 
the Greenbriar Farms for the purcµiase of Mille Beaus-
Mr. Herbert: I object to this. It is a bill to the Greenbriar 
Farms. 
By Mr. Goldblatt: 
Q. Were you in charge. of buying camellias for Greeubr:far 
Farms? 
A. Yes, sir. . 
Q. I ask yon now if you are familiar with this bill of the 
Monticello Nurseries for camellias bought of them Y 
A. Yes, sir. 
page 67 ~ Q. Now, will you state what that bill ehows? 
' A. 2 Mille Beau, 24 to 30 inches. We paid ten' 
dollars £or them. 
Q. 24 to 30 inches,-wbat does that have reference toY 
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A. That is the size of the plant, and a Mille Beau that size 
would be approximately 8 years old. 
Q. That is two for ten dollars Y 
A. Yes, sir. 
Mr. Goldblatt: I introduce that statement as Defendant's 
Exhibit D. 
Whereupon the document was marked Defendant's Ex-
hibit D. 
The Court: You do not know that the Mille Beau is the 
same as this? 
A. No, ·sir. 
By Mr. Goldblatt: 
Q. I now show you and call your attention to a bill made 
out to Greenbriar Farms by Doty & Doerner Nurseries of 
Portland, Oregon: I ask you to identify this bill or order, or 
whatever it is? 
A. It is a bill for plants bought from Doty & Doerner Nurs-
ery, Portland, Oregon, delivered to us on October 15, 1946. 
Q. In this _purchase is Madame Adele listed T 
page 68 ~ A. In this list we bought 12 Madame .A.dole at 
50 cents apiece. 
Q. What was the Madame Adele that you bought for 50 
cents apiece,-was it a cutting· or a graft? 
A. 1-year old rooted cuttings. 
Mr. Goldblatt: I offer that bill in evidence as our exhibit 
of the next number. · 
Whereupon the document was marked Defendant's Ex-
hibit E. 
:By Mr. Goldblatt: 
Q. I next show you a bill of the Miller Bros. Nurseries to 
Greenbriar Farms showing the purchase of 2 Mille Beau by 
Greenbriar, and ask you to identify this bill 1 
A. This is a bill from Miller Nurseries for 2-<M:illc Beau 
camellias delivered to us in January, 1947, and the two plants 
were fifteen dollars for the two. 
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Mr. Goldblatt: I offer that bill in evidence as Defendant's 
Exhibit F. 
Whereupon the document was marked Defendant's Ex-
hibit F. 
By Mr. Goldblatt: 
Q. Is it anything unusual not knowing what the name of a 
camellia is at first? . 
A. There are over 1.,400 varieties of camellias sold in the 
United States by over 200 commercial growers. 
page 69} Q. What did you get on the occasions that you 
did from Mrs. Clark f I would like to go over that 
again. . 
A. The first cuttings were brought to me by Mr. Thrasher .. 
Q. How many cuttings were brought to you then f 
A. Approximately 40. 
Q. When did you get those 40 Y 
A. August of '41~ 
·Q. Mr. Robinson, that was .A.ugust, 1941? 
A. Yes, sir. 
" Q. When did you next get cuttings? 
A. In August of '44. 
Q. From 1941 to 1944 did you sell any of those t 
A. No, sir. 
·Q. Were any salable in their condition? 
A. No, sir. 
'Q. In '44 how many cuttings did you geU 
· A. Approximately 80. 
Q. When did you next get cuttings? 
A. Mr. Thrasher brought me some scions in the spring of 
'45. 
Q. Do yon recall abotit how many? 
A. Approximately 45. 
Q. Now, you have testified to a total of 165 cuttings : will 
you explain to the gentlemen of the jury what a 
page 70} cutting is, and give some indication of the size of 
iU 
A. It is a piece of wood taken from the tip of a branch; 
in the case of a camellia approximately 4 to 5 inches long. 
It is cut at the bottom below a joint where the lea£ joins?. and 
the leaves taken off except two or three at fhe top of the 
cutting. They are inserted into sand and given proper care 
and attention in the greenhouse. In the case of the camellia 
in question it takes from 90 to 120 days to root them-
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Q. When you put that in the ground how big t~ it t 
' A . .About 5 inches .. 
Q. Is that salable! 
A. No, sir. 
Q. How long.does it take for it to get that tall, this camellial 
plant, before it is salable Y 
A. They are sold commercially for growing on at the end 
of the period of one y,ear after the cuttings are rooted. They 
are_ sold retail at the end of 4 or 5 years,. depending on how 
fast the plant grows. 
Q. Now, at one year yon say it is sold commercially: do you 
mean retail or wholesale i 
A. Wholesale. . 
Q. In one year how tall is that piant f 
A. · 8 to 12 inches, one stem .. 
Q. Does. it bloom °l 
· A. No, sir. 
page 71 f . Q. When you retail a piant it has to be at least 
· four years oldf 
A. In the case of this variety, yes, sir. 
Q .. .At fonr years old how big· is that pla:ntf 
A. F'rom twelve to fifteen inches tall, and fairly bushy; in 
the case of this plant, five to seven stems . 
. Q. And that is, you are no,v speaking of a cutting which is: 
rootedf 
A. Yes, sir. 
Q. Do you also dear with these with respect to grafting! 
A. Yes, sir. . 
Q. Well, now, will yon explain to the jury how the graft 
is madef. · 
A. A plant two or three feet· or in some cases iour or five 
feet fall, ranging in diameter from one-half to one and one:.. 
palf inches is cut off approximately two inches above the 
' ground, which is in turn split i_n one or two· or more pieces: 
called scions, which are approximately the same size as the 
cutting described is inserted. This is coyered with a Bern 
jar,. which is in turn covered with a: basket and is cared for 
for two or three months until it starts growing. The Bell jar 
is removed and the .basket retained for two or three months 
thereafter. Then the basket is taken off and the plant is 
continued by being tied to a stake and allowed to 
page 72 ~ grow. 
Q. Do any of these thing.s, for instance the root-
ing, does· that take work t 
A~ Yes, sir .. 
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Q. Do you have to cultivate it Y 
.A. They .have to be rooted in the greenhouse in the cool 
part of th~ year. You have to maintain room heat, which 
requires fuel and labor. They are grown in sand, have to be 
watered and cared for; then taken from the sand, potted in. · 
soil and cared for in frames; then replanted into. pots in the 
field and grown for two or three years before being salable. 
Q. When you sell a plant which. is ready and of sufficient 
size for retail sales so you get $15.00 for it, can you tell. us 
what it has cost you Y 
A. It is approximately 75% .. 
Q. Is that a rooted plant? 
A. That is a rooted plant. 
Q. 75% of that is cosU 
A. Yes, sir. 
Q. Now, what is it when it is a grafted planU. 
A. In the case of grafted plants, it depends on tl1e age of 
the under-stock used and the type of under-stock, which will 
vary in some cases from $7 .50 to $15.00 for the cost of the 
under-stock alone, which in turn entails a lot of labor. 
Q. Would that ratio of cost run generally ·with 
page 73 ~ Camellias that are sold! 
A. 1:es, sir. . 
Q. So if Mrs. Clark has testified that these plants sold for 
$15.00 apiece, of that $15.00 75ot, was cost? 
A. 1: es, sir. . , 
Q. You say that you were the gentleman over there at 
Greenbriar Farms that had the rais~ng of these little cuttings; 
is that correctY 
A. Yes, sir. 
Q. ·Can you tell us how many grafts· and rooted plants, 
or any other type of plants that Greenbriar Farms sold from 
these cuttings that were g·otten from :Mrs. Clark, which you 
have given a total of 165 ! 
A. Approximately 21. · 
Q. Before I ask you some more a bout the 21-when you 
put 165 cuttings in the ground, do 165, or whichever way you 
handle them, live 7 
A. No, sir. 
Q. What percentage of it is lost? 
. A. It varies with the variety of the plant. In the case of 
the plant in question, about 65%. 
Q. In other words, of the 165 the loss ratio. is 65 7'0 1 · 
A. The loss ratio is· 35o/o, 65% live and grow. . 
Q. Of the 21 that were sold from all grafts, etc., can you . 
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tell us what was the average price that was. gotten 
page 74 f for those 2U · 
~ · A. $15.00. Q. Do you know of -any other income whatsoever that 
Greenbriar Farms got from the sale or handling of Mrs. 
Clar}{e's cuttings? 
A. No, sir. 
Q. In other words, 21 would be $315.00, and of that $315.00 
75% of that is cosU 
A. Yes, sir. 
The Court: 21 were sold Y 
A. Yes. 
By Mr. Goldblatt: 
Q. The average price is $15.00. Now, Mr. Robinson, I am 
going back now to when this nursery planting was done. Who 
was in. charge when you went to the house-first, who was 
there at the time when you went to the house f 
A. No one was there when I got there. 
_Q. Was anybody there while you were working, did any-
body come in Y · 
A. Yes. 
Q. Who· came in Y 
A. Mr. Clarke came, and then later his wife. 
Q. Now, Mrs. Clarke said she didn't get the azaleas that 
you gentlemen have listed that she got; that handwriting 
statement that you made, when did you make thaU It is 
dated September, 1944. 
page 75 ~ A. I made it a few days after the planting was 
·made. 
Q. Now, when you go out to a job, do you have a.record of 
what to do? 
A. Yes, sir. 
Q. Now, after you make that record, what do you do with 
it then? 
A. I turn it over to the office. 
Q. You, of course, don't know what the arrangement was, 
you did not hear any agreement between Mr. Roscoe Thrash-
er and Mrs. Clarke as to what this was for, did you? 
A. No. 
Q. You don't know tbaU 
A. No, sir. 
Q. Now, Mrs. Clarke quotes you as· saying in 1945, you 
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told her that you had 30 ord~rs for her plant at $15.00 apiece; 
is that correct? 
A. Yes, sir. 
Q. Did you sell 30 orders? 
A. No, sir. 
Q. Why didn't you T 
A. When I found it was not the variety I thought it was, 
not a new and unusual variety, I had to inform my customers 
of that fact. . 
Q. Is that .the ethical practice of nursery men 
·page 76 } when situations like this arise t 
A. Yes, sir. 
Q. Mr. Robinson, I don't recollect which of the plants you 
'Said this is the same as, the Madame Adele, Star Dust, Mille 
Beau or Due D 'Orleans 7 
A.' Madame Adele and Star Dust-
Q.- You sell those? 
A. Yes, sir. 
Q. And they are the same Y 
A. Yes, sir. 
Q. Of course, it is impossible that we here now p;resent 
blooms, is that not so? 
A. Yes, sir. 
Q. When do they bloom f 
A. They begin in early February and bloom through the 
months of February and March. 
Q. At Greenbriar Farms will you state which of these four 
that you have named as being the same that Greenbriar Farms 
had at the time they commenced dealing in rooting with this 
plant? Did you have anyY · 
A. Star Dust. 
Q. They had Star Dust f 
A. Yes, sir. 
Q. Had Star Dust bloo~ed so you would know what .kind 
of flower it was when you started dealing with Mrs. Clarke Y 
A. No, sir~ . 
page 77} Q. Now, can you buy these plants, Mr. Robinson, 
at the prices quoted in these bills? ' 
A. Yes, sir. 
Q. Mr. Robinson, you go to these camellia shows, do you 
notY. 
A. Yes, sir. 
Q. Do you deliver talks on camellias, too? 
A. Yes, sir.· 
Q. Now, in determining which flower is the best at the 
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show, does that have anything t0, do. with its being unique oir 
a rare variety in any way t . . · · . 
A .. No,. sir, not necessarily. The perfection of the flower 
itself. is judged regardless of the variety, .. 
·- Q. Now, you consider Dr. Hume, who wrote the book 
'"'Camellias in America'',. an expert, do. you not! 
A. Yes,. sir .. 
Q. If he says. this: was., a Mille Beau in a lette:r to .Mrs .. 
· Clarke, you ·would accept that statement t 
A. I would. · . 
Q. Is there any reason for y.ou1 in charge of propagating; 
at Greenbriar-you already had tnis same plant- was there: 
any reason tOJ! .you to cultivate others when you. already. had 
them? 
.A. No·. sir. 
· Q. What happened to the. orders. that you tookt 
page 78 ~ You said you sold 21 ; after you informed the peo-
ple that you did not regard this as a new plant,. 
what happened to the difference in orders that you had? , 
A. In most cases I sold them Madame Adele,. or S.ta.r Dust,i 
at a much red~ced price .. 
Q. Did· any cancel their order! 
A. Yes, sir. 
~Ir. Goldblatt:. You may a'Camine. 
CROSS EXAMINA'I'ION.: 
By Mr .. Herbert:. 
Q. And those sales were made after Uris. suit was instituted,. 
were they not t . 
A. To my knowledge., no, sir .. 
Q. When were they made·? 
A. Made prio,r ta that time, sir .. 
Q. When wel'e- they made·? 
A. The sales were made of grafted plants in 1944, or sales 
were made in 1944 a-nd de livered in earlv !945. 
Q. Delivered in ea-rly '45l .. 
A. Yes, sir ... 
· Q. When did yo11 get the g'rafts from tilis plautf 
A. The first grafts made of fne plant were· made· 
page 79 f from ecions taken from the first cuttings rooted 
. from the plant, not from the plant itself: · · 
Q .. In taking scfons from t1iose· you 1iad rooted-I mean yoll! . 
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took scions from those you had rooted yourself from the clip-: 
pings? 
A. Yes, sir. 
Q. And they were sold in 1944 and delivered in 19447 
A. Some delivered in 1944 and the balance in 1945. 
Q. And those were the _ones you sold anywhere from $15.00 
to. $30.00 each? · 
A. Yes, sir. 
Q. And the rest of the clippings that you rooted and the 
grafts that you made are still at Greenbriar Farms Y 
A. Yes, sir. 
Q. You have them there? 
A. Yes, sir. 
Q. Of course, you can sell them, they are for sale? 
A. Yes, sir. _ 
Q. You say that you stopped selling these and began sell-
ing the Madame Adele-when? 
A. As soon as we discovered, sir, they were one and the 
same plant. 
Q. When was thatf 
A. That was in 1945. 
. Q. After the suit was instituted by Mrs. Clarke 
page 80 ~ -it was instituted early in 1945 Y 
suit. 
A. We bad stopped selling before I knew of the 
Q. Have you seen blooms-you had blooms from the ones 
that had been made from :Mrs. Clarke's? 
A. Yes, sir. 
Q. In other words, you have those in bloom there? 
A. Yes, sir. 
Q. You have· compared those, have you, with the Madame 
Adele? , 
A. That is right, sir. 
Q. The same leaf Y 
A. The same leaf, the same habit of growth and same color 
of blossom. , 
Q. As the Madame Adele¥ 
A. Yes, sir. 
Q. Is the Madame Acfole common Y 
A. It is on the West Coast, sir. but not common here. 
Q. Mr. Hume had never heard of it, apparently, or com-
pared them., as he wrote Mrs. Clarke? 
A. Well, Dr. Hume is jpi:;t like any' other expert; fl1er.e are 
over 1,400 camellia varieties, and no one.man at a glance·with-
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out having the blooms for comparison would be able to as-
sert it. 
Q. The camellias that you bought, which you are showing 
here the bills to obtain their value, the Mille Beau 
pa:ge 81 r and the Madame Adele, were bought in October, 
· 1946, January, 1947, and November, 1946, is that 
right? 
.A.. Yes, sir. 
Q. Which was all bought about a year after this suit was 
instituted Y 
A. We had purchased those varieties before. 
Q. And you were familiar with them before? 
A. I was familiar with the Madame Adele, and Star Dust. 
I only saw them in '45 for the first time, the blooming season 
of '45. 
Q. You were not familiar with them before you got the cut-
tings from Mrs. Clarke's plant Y 
A. No, sir. 
Q. It is only since then that you became familiar with them Y 
A. Yes, sir. 
Q. Can you tell us how many plants they have or what age 
plants they have derived at from the cuttings that were ob-
tained from Mrs. Clarke? · 
A. I could tell you at the time I left Greenbriar, sir. 
Q. How many were there then Y · 
A. Approximately 174. 
Q. And that included some g-rafts? 
A. That included some grafts, rooted cuttings and grafts 
from the first cuttings that were rooted. 
page 82 } Q. Those plants were then four or five years 
old? 
A. The first 20 that were rooted from the original batch 
of 41. 
Q. You went over yourself one time and took the clippings 
from this bush 7 
A. Yes, sir. 
Q. And you bad a numbe1~ of conversations with Mrs. Clarke 
from time to time about this Y 
A. Yes, sir. 
Q. Did yo~1 ever tell her that it was not an original but a 
common variety, such as you make out? 
A. Yes, sir. 
Q. You did? 
A. Yes, sir. 
Q. When did you tell her that?. 
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A. I don't remember the exact date., sir, but she callecl me 
up and I went over and talked to her about it. · 
Q. Was that before the suit was instituted or after! 
A. Mter. I told her I had discovered it was not a new plant 
but sold under several other names. At that time she told 
me she would withdraw the suit on those grounds. 
Q. Did Mrs. Clarke call you or did you go to Mrs. Clarke 7 
A. She called me and asked me to come over and talk to 
her. 
Q. How long did you talk with herY 
page 83} A. I would say about one hour, sir. 
Q .. And that was in what year? 
A. It must have been in '45. · 
Q. ·what time of the year y 
A. I really don't remember .. 
Q. Was it prior tp the show that year or after the show? 
A. I think it was prior to the show in '45. 
Q. It may have been October, '45? 
A. Well, I wouldn't be certain, sir, because I don't remem-
ber. I did talk to our lawyer before I talked to Mrs. Clarke. 
Q.- You did? 
A. Yes, sir. 
Q. This planting that you did for Mrs. Clarke, what size 
place did sh~ .have there? 
A. She had a small home, I would say approximately 50 to 
60 foot frontage. 
Q. Part of which is taken up with the driveway? 
A. Yes, sir. 
Q. Did you have any specific order for the particular things 
you were putting in? 
A. I had no specific order for the number of plants. I was 
told to go over and fix the foundation plan for her house so 
it would look nice. 
Q. How many people in this area have the Madame Ade.let 
A. I know of approximately six or seven. 
page 84 } Q. How many have the Mille Beau? 
A. I don't know of but two. 
Q. How many have the Star Dust? 
A. Quite a few, more than I can recollect. 
Q. And the Star Dust is the same as this? 
A. _Yes, sir. · 
Q. It would be seen .by the usual p:rowers, I mean usual 
camellia grower, if he went around and looked at the gardens 
· in this vicinity, he would probably see iU 
A. Yes, sir. 
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QI' When did you leav~ Greenbriar Farms,, Mr. Robinson t 
. A·. The :fi:cst of .July,. 194 7. 
Q. You do not know t4e condition of those cuttings that 
you left there of her plant, do you t 
A. I have not seen them since I left .. 
· Q. Those cutting.s. were the little roots. stuck in the sand 
boxt · , 
A.' Some were, some had been planted into pots and some in 
cold frames and some in beds in the slat house .. 
Q. .Any of them salable t 
},... No, sir .. 
Q. Some of the 9thers t 
_ A. Yes, sir.: . 
Mr .. Herberh That is all. 
pag·e 85. r RE-DIREC~ EXAMINATION .. 
,By Mr. Goldblatt: 
Q. How many camellias does Grecnuhriar Farms nave f 
A. Approximately 200,000 .. 
Q. How. many types do they have! 
A. About 1.,200 .. 
Q. Would you say that with regard to va~ety that they 
were as well equipped in the camellia business. as anybody irn 
the countryf 
A. Yes, sir. 
Q. And you would consider them expert in tliat fieldf 
A. Yes, sir .. 
Q .. I ask you again if Dr. Hume listed Greenbriar Farms: 
in this book, does he not, as the sourc·e of a-qthority for some 
of the camellias in the United States:f 
A. Yes,. sir .. 
Mr. Goldblatt: Do yon want fo see that (indicating)' r 
Mr. Herbert: No. . 
By Mr. Goldblatt: 
· Q. In other words, Roscoe Thrasher considered yon a: camef-
Iia expert or the· camellia expert for Greenbriar Farms, cli'dn rt 
neY 
page 86' f 
A. Yes, sir. 
Q. And tliat is why Jae O·rouglit you this- plant f 
A .. Yes" sir-.. 
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Q·. Did you see anything wrong with the exchange of that 
nursery job· that you did for Mrs. Clarke-
~r. Herbert: I object to that. 
The Court: Objection sustained. 
By Mr. Goldblatt: ' · 
Q. Mr. Robins~n, on this bill here that you have testified 
to which shows that you· bought from Doty & Doerner Nurs-
eries, Madame Adele is listed, that you bought 12 at fifty cents 
apiece? 
A. Yes, sir. 
Mr. Herbert: You have been over that once. 
Mr. Goldblatt: I am leading up· to the question about this, 
I want to :find out whether the value of that, being the same · 
as this is a fair value, and how many cuttings Greenbriar got. 
The Court : Just so you clo:ri 't go over the old territory 
again. · 
By Mr. Goldblatt: 
Q. That is listed at fifty cents~ I don't know whether you 
testified about the size of that plant for fifty cents-rather 
what is the size of that plant for fifty cents, the 
page 87 ~ Madame Adele, with reference to the cuttings that 
were gotten from Mrs. Clarke and brought to vou·? 
A. The cuttings that were gotten from Mrs. Clarke, ·as I 
said., were five inches long with no roots. This plant is one 
year old with roots and eight to ten inches tall. 
Q. Does that save one years' work, the ones that you bought 
from this nursery Y . 
A. More than that. 
Q. What, in your opinion, is the value of the 165 cuttings 
testified to as having been taken from Mrs. Clarke, based on 
your knowledge of the same °I · 
Mr. Herbert: I object to that. , 
The Court: Overrule the objection; he is qualifie9 as an 
expert. 
A. I would say twenty cents apiece. 
Mr. Goldblatt: Answer !fr. Herbert 
Mr. Herbert: No further questions. 
The Court: . We will take a short recess at this time. 
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Whereupon a recess was taken by the Court to reconvene 
at a quarter to two o'clock P. M. Monday, October 20th, A. D. 
1947. 
page 88 } Duplicate. 
pag~ 89 } AFTERNOON SESSION. 
Monday, October 20th, 1947, 2 :15 o'clock P. M. 
Court convened pursuant to noon recess. 
Counsel present as before. 
The Court: Call your next witness. 
Mr. Goldblatt: I will ask Mr. Harry L. Miller to take tbe 
stand. · 
HARRY L. MILLER, 
a witness, called on behalf of the defendant, having been first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Goldblatt: 
Q. Will you state your name, please? 
A. Harry L. l\filler. 
Q. And where do you live, Mr. Milled 
A. 1124 Buckingham Avenue, Norfolk. 
Q. What is your business? 
A. Vice-President, Frank Thomas Company. 
Q. Do you.know anything about camellias? 
A. Well, I have made it a hobby of mine for quite a while. 
Q. For how longY 
page 90 ~ A. About 20 years. 
Q. Do you grow camellias T 
A. I do. 
Q. About how many camellias do you have now? 
A. Well, in varieties or number of camellias Y 
Q. Number of-camellias. 
A. About 400. 
Q. Have you made a study of camellias T 
A. I have tried, in an amateurish way, yes. 
Q. Have you exhibited at camellia sbowsY 
A. Several times. 
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<Q. Have you won prizes at those shows? 
A. Yes., sir. 
Q. Do you buy camellias? 
.A. I do. 
Q. Do you sell them? 
A. No, sir. 
Q. Did you exhibit at the show in 1946, the show in which 
Mrs. Clarke exhibited her camellia? 
A.. I did. 
Q. How many entries did you have in that show! 
A.. I had quite a few, I don't recall; jt must have been at 
least 10 olue ribbons I won. 
Q. Mr. Miller., do you recall having won a blue ribbon for 
two classes, one. of your ·blue ribbons was for dis-
page 91 ~ play, do you recall tbaU . 
A. No, not in the 1946 show. 
Q. But in the 1946 show did you exhibit a camellia called 
''Star Dust''! 
A.. No, sir. 
Q. You didn't? 
A. No. 
Q. What year did you exhibit '' Star Dust'' t 
A. A pink "Star Dust", that was in the show of 1946, at 
the Center Theater. 
Q. In the show of 1.946, did you see Mrs .. Clark's cam~llia f 
A.. I did. 
Q. What, in your opinion, is the name of that camellia Y 
A! They asked me to identify it in the 1945 show and I 
still said it was a ping "Star Dust''. 
Q. Do you have a pink '' Star Dust'' Y 
A. I do. 
Q. Mrs. Clarke had her flower on e4hibition at the time 
when you exhibited your ''Star Dust", too, did she not? 
.A. She did. 
Q. Were they,, in your opinion, identical? 
A. They were identical. 
Q. Mr. Miller, you buy camellias, do you not? 
page 92 } A. I do. 
Q. Have you had dealings with Roscoe Thrasher 
and William Robinson Y · 
A. Yes, sir. 
Q. And the Greenbriar· Farms, in general t 
A.. Yes, sir. 
Q. Have you bought camellias from them t 
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A. Yes,. sir. 
Q. H~ve you given them cuttings 7 
A. 0,, yes,. sir~ 
Q. How many, would you say Y 
A. Well, I would s~y fifty thousand. 
·Mr. Herbert:. If Your Honor please, I do not believe that 
is relevant to this issue. · 
Mr. Goldblatt: \Vell, I think it is relevant on this RCore~ 
that they here allege a claim based on the value of cuttings. 
We have testimony that this is the ''Start Dust'' in the opin-
ion of this gentleman. He should have some idea of the value 
of cuttings from it. . 
. The Cour~:. I overrule the objection. 
By Mr. Goldblatt: 
Q .. What was the value of fifty thousan~ cuttings you esti-
mated you gave the Greenbriar Farms!' 
A. I wouldn't know. 
page 93 > Q. •Did you .charge them for those cuttings. l 
A. No, sir.· . 
Q. Will you give them cuttings under the same circum-
stances from ''Star Dust''! 
· A. Yes, sir. 
Q. Does a cutting, have any retail value to one who wants 
a mature grown plantY \ · 
A. Does it have any rct~il value Y · 
Q. Let me put it this way: as far as the market is concerned,, 
does the public buy cuttings,: as a rulet 
A. No. . 
· Q. What do they buy? 
~ A. They buy rooted plants, As to the commeTciaI value,. 
producers like me, I would buy any rare plant f'rom ei~ht to 
twelve inche~, which I would say is one year old, and from 
that up to eight years old~ 
Q. You have had some experience- in the cost of producing 
camellias, have you not Y . 
A. Very little, because I don't hire anybody.' 
Q. You do all the·work yours·elfY 
A. The ones I propagate I do myself. 
' Q. I take it it keeps you. busy a:bou.t aII your spare time f 
A· .. It is a hobby. 
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Mr. Herbert: I object to that. 
page 94 ~ The Court: I don't think we are concerned with 
that. 
By Mr. Goldblatt: · 
Q. Mr. Miller, at the show in 1946, you say you hacl a pink 
"Star Dust" 1 
.A. I said I didn't. 
Q. In 1945 you did 7 
A. I did. . . 
Q . .At that time do you recall a .conversation you had with 
Mrs. Clarke ab.out your flower T 
.A. I had conversations with several of the ladies present 
and they wanted me to identify it and asked me where it came 
frolll. · 
Q. Your flower? 
A. The flower that I had said was exactly like Mrs. Clarke's. 
They said "Where did you get it"? I said "From Gerber's 
Nursery.'' They asked "vVhat do you call iU" .And I said 
'' Pink Star Dust. '' 
Q. Was Mrs. Clarke there, ~o you know 7 
.A. Sure, she was there. . 
Q. You have been Judge at camellia sl?,ows, have·yon noU 
.A. No, sir. . 
Q. Did you g·et a prize on your pink '' Star Dust'' that you 
exhibited in 1945 Y 
page 95 ~- A. That was exhibited in a class by itself. I 
mean conjunction with soine others in a di~play 
'' no name variety' '. 
Mr. Goldblatt: Take the witness. 
I CROSS.EXAJHINATION. 
By Mr. Herbert: 
Q. It was classified then as ''no name" at that timeY 
!,... Yes, this whole group, not the particular flower, but a 
group of flowers ; I think there were ten different specimens · 
that were displayed in this bowl and it was classified as ''no 
name· varieties''; that is the classification under which it was 
put in at that time. 
Q. You had it on exhibit then. Had you exhibited it prior 
· to that tiine Y 
A. No, sir. 
Q. Never exhibited it since then? 
· A. No. 
\ ' 
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Q. Where did you get the plantf 
A. The pink '' Star Dust'' Y 
Q. Yes. 
A. I got that from Gerber's Nursery in Florida in 1939. 
Q. What age plant was it at that time 7 
A. About a two year old plant. 
Q. So at the time you exhibited it it was seven, 
page 96 ~ or eight or· nine years old Y 
- .A. I would say eight years old. . 
·Q. You have had quite a few people come in to see your 
garden during the camellia season, I presume, Mr. Miller? 
.A. Yes, sir. 
,Q. .Any :r;iumber of them Y 
· A. Yes, sir. 
Q. Many camellia enthusiasts around Norfolk? 
A. Yes, sir. 
Q. Mr. Horkan had seen 'it? 
.A. I don't know, he very seldom comes and visits me. 
Mr. Herbert: That is all. 
RE-DIRECT. 
By Mr: Goldblatt: 
Q. Do you remember what you paid for that 'pink "Star 
Dust''? 
A. Eight Dollars. 
Mr. Goldblatt: That is all. 
Mr. Herbert: That is all. 
The Court: Call your next witness. 
page 97 ~ A. ROSCOE THRASHER, 
a witness, called on behalf of the defendant., hav-
ing been first duly sworn, testified as follows: · 
DIRECT EXAMINATION. 
By Mr. Goldblatt: 
Q. Your name is A. Roscoe Thrasher Y 
A. Yes, sir. 
Q. How old are you, Mr. Thrasher f 
A. Sixty. 
Q. What is your business? 
A. Nursery business. 
Q. What is the name of the firm you are with Y 
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A. Greenbriar Farms. 
Q. How long have you been in that business f 
A. Since 1923~ I think. 
Q. What particular·work do you do .at Gree~briar 1Patms 2 
A. Quite a variety of work. 
·Q. What is your main work! 
A. Selling nursery stock. 
Q. Do you deal with camellias? 
A. Yes, sir .. 
Q. How long have you been dealing with camellias i 
A. Ever since we had them. 
Q. How long have you ha<i them Y 
A. I think we have bad them in a commercial way Rince 
1932, I don't remember exactly. 
Q. Have you any idea how many camellias you 
page 98 ~ have there T 
. A. Well, all I have to go by is the propagater's 
books. He has around 150;000 to 200,000. 
Q. Do you buy and sell camellias 1 
, A. Yes, sir. 
. Q. Do you attend the camellia shows? 
A. Most of them, that is locally. · 
Q. Have you read up on camellias, the literature on them T 
A. Yes, considerably, not extensively. I don't go into that 
part of it as the propag·aters do or people who have it as 
a bobby, they do it more than I do. 
Q. You are the man that grows them7 
A. Yes, sir. 
Q. I want you to tell these gentlemen of the jury what 
dealings you had with Mrs. Clarke. . I believe you are the 
gentleman who dealt with her, are you noU 
A. Yes, sir. 
Q. Tell us of your dealings with her. 
A. As I remember it, some time in 1941, before camellia 
blooming time, I went to see Mr. Clarke in regard to a little 
:automobile accident, and after that was settled satisfactorily· 
and pleasantly I went outside and saw a camellia there th.at 
Mrs. Clarke had in her yard, and made some remark about 
that it was a nice plant. She asked me what it was, and I 
told her I did not know, that I could not tell offhand, just 
looking at it like that, but I looked at it the best 
page 99 t I could and told her I did not know the .variety. 
She then said I must come and see it when 
it is in bloom; she called me when it was in bloom 
and I stopped by to see i~, and it was something I 
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bad .never seen before, because at that time. we were 
not as much of, did not have as much of a collec-
tion as we have now, we had just begun to collect the plants 
that were not so numerous around Norfolk. She called me to 
·see if I could :find out what it was, and offered me cuttings 
off it so I could propagate some if I wanted to. l took some 
blooms and went around to three or four people I knew who 
hail visited the shows and gardens in the South and the nurs-
eries down there and bought in that part of the country. All 
of· them except Mrs .. Granby said they had not seen the 
camellia. Mrs. Granby said she thought she had seen it in 
some nursery in the South but didn't know exactly what 
name it was sold under. It was a certain name which I didn't 
keep track of because she was so uncertain about it. I told 
Mrs. Clarke about it, and she suggested I take some cuttings 
and grow some and try to find out what it was. I thought 
possibly it might be a seedling, being as she had bought it so 
cheap at Woolworth's store; maybe somebody planted some 
seed and they came up and sold them to Woolworth's. I took 
a handful of cuttings that,day. I think Mr. Robinson said he 
made up about 40 from that handful of cuttings in 1941. 
There was not much more done about it until Mr. 
page 100 }- Robinson had gone over to Wynne's for a year 
and then come back. He was still interested in it 
because it was something he had not seen at that time, and 
asked me if I could get any more cuttings, and I went back 
to see Mrs. Clarke and she said, sure, I could get some more 
cuttings. I said, "Now, we do not have any intention of 
taking your cutings without giving you something for them. 
How about :fixing up your yard t" She said, "I am not in 
a position to fix up my yard, I cannot buy any plants.'' I 
saidI·was not figuring on your buying any but figuring on an 
exchange of cuttings. I said, "You g·ave m~ cnttings, and I 
want to give you something." Mi-. Robinson went down with 
some men and fixed up her front yard wit~ azaleas and. other 
plants that. suj.ted be-r and got some cuttings and later on 
something was said about its being a rare plant, it might be 
· patented, and one thing and another. I said that that is a 
possibility but we didn't know whether it was new or not. 
I said, "Yon cannot patent anything unless it is something 
that is entirely new, not in the trade.,.,, I don't know much 
about the patent laws but I knew you. couldn't patent any-
thing that was already fo the trade, any kind pf plant. It 
drifted along a little while and just before one of the shows, 
I for get which .one, I think it was around '45., somethilllg like 
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that, I made a proposition to Mrs. Clarke about buying that 
camellia. She couldn't m~ke up her mind about it. I offered 
her what I thought it was worth in any case, but 
page 101 ~ she seemed to be sentimental about it. I didn't 
let it ride. 
want her to make up her mind right then, so I 
Q. How much did you offer her for it? 
A~ I offered her $250.00 in cash, or she could take it out 
in plants at wholesale price for her new place, ·and that 
1 would lay out her new place for her and locate her plants 
for .her on a landscape. plan. I gave her that extra, and 
move her plants around her place· that she had to the new 
place. That was all included in the proposition. Well, she 
said she didn't want to settle the matter right then, and· 
she finally brought up the question again of royalties or 
getting something out of it. I said, "vVhen you pay royalties 
on plants they must be something new. We cannot pay roy-
alties on a plant that is already in the trade. I don't know · 
whether this is, or not. We will have to find out before we 
can say anything about it, but we ·will have to have the ·plant 
and all the cuttings off it befqre we could patent it, .and if it 
proves to be a rare plant I will take it up with my associates · 
to see what we can do about it. Before Mrs. Clarke made up 
her mind whether she wanted to sell it, or not, we found out 
positively, so far as ·we could tell, it was in the trade under 
two or three different names. 
Q. What were those names 1 . , 
A. Mille Beau was the first one we . were sure 
page 102 ~ about and Star Dust was another one. Our 
propagaters said be had identified it as Madame 
Adele and Due D 'Orleans. Of course having four sources 
for it we would not be interested in paying royalties on a plant 
a half dozen other people were selling" where we could not 
control the propag·ation of it. The only way to make money 
on that plant is to have a monopoly on it so that the other 
fellow cannot propagate it and and sell it or sell from it under 
these patents. That is tbe only way you can control it enough 
to make any money worth talking about. Otherwise it goes in 
as plants propagated and sold at a small margin of profit. 
Q. l\fr. Thrasher, did you at any time say to Mrs. Clarke, 
''You give me these c.utting·s, I will pay you royalty or com-
mission Y'' 
A. No, I didn't say anything of the kind. When the issue 
came up I told her if it proved to be a new variety that could 
be patented I would take it up with my associates. · 
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Q. I show you this order, or what is on an order blank of 
the Greenbriar Farms,--is that the nursery stock and the 
work you bad done on her place in September of '44T 
· A. That was at least that much done on it. 
Q. What do you mean Y 
A. I mean,. that many plants put there. I remember all 
of it because I was there when it was done. 
Q. Did you do any more work for her Y 
A. We worked out there the next year and re-
page 103 J placed all the plants that had died, fertilized the 
.... camellia and other plants around there then. 
Q. You replaced any plants that had died of this group Y 
A. Yes, sir. 
Q. And fertilized Y 
·A. Yes, took care of the front yard. Several had died, and 
we replace~ them. 
Q. Mr. Robinson, who was your head propagator at that 
time, testified that the value of that work was $250.00; is 
that correct! 
A. That would be a good price for it. 
Q. Now, Mr. Thrasher,, when you went down there and 
offered Mrs. Clarke $250.00 for the whole bush, who sent you 
down there? 
A. My brother Sam there and I talked it over, and at that 
time we didn't know whether it was in the trade yet, or not, 
we thought we could name it. 
Q. Was there any talk about royalty or commission before 
that discussion with Mrs. Clarke? 
A. It had come up just like it had before, and I told her 
the only thing I could do was to take it up with my associates, 
and if it was a-plant we could g·et a patent on-it had to be a 
patentable plant-we would do it. 
. Q. You went down to buy this plant if you could for $250.00 Y 
A. That is right. 
page 104 r Q. Did you have any authority to go higher? 
A. No, sir, that is what we agreed on. 
Q. Were you instructed to make any royalty or commis-
sion agreement with Mrs. Clarke by your company 1 
A. No, sir, that would have to be taken up with the com-
pany. I couldn't do it. 
- Q. In other words, y9u discussed the possibility you had 
of a new camellia here-
' Mr. Herbert: Your Honor, I have tolerated counsel lead-
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ing quite a bit, and I object. to h~s continuously leading the 
witness.. . · 
The Court: Sustained.. -
By Mr. Goldblatt: 
Q. You work for the defendant, Greenbriar Farms, Incor-
porated; is that right? 
.A.. That is right. 
Q. Are you an officer of that company? 
.A.. No, sir. 
Q. Do you work on a salary for your company! 
A. Salary and commission. · 
Mr. Goldblatt: Answer 1\fr. Herbert .. 
CROSS EXAMINATION. 
By Mr. Herbert: . 
page 105 } Q. When did you go out and offer to buy the, 
plantt Was that after the 1945 Camellia Show! 
A. Well, now, I couldn't say the exact time. 
Q. Was it in bloom at that time! 
A. No, sir. 
·Q. Was it before the blooming· season or afterwards~ 
A. I think it was before. 
Q. That would make it be{ore the show? 
A~ I think so, because it was during the show we found 
out it was a named variety. 
Q. In 1945 you had this exhibited as a product of the Green• 
briar Farms, didn't you. in the show that year? 
A. It was only exhibited as Mrs. Clarke's camellia flower. 
Q. In your exhibit Y -
A. Is there anywhere else we would put iU 
Q. The following year didn't you tell Mr. Nevell you had 
the exclusive sale of that flower? ,, 
A. I don't know whether I said anything about exclusive, 
or not. I knew we had some and I might have told him we 
had the only ones we knew about. 
Q. And you told him the plants would sell from $15.00 up, 
the cheapest plant was $15.00 Y 
A. I told him the cheapest I would sell was $15.00, because 
you get so much into a deal of that kind, ii you 
page 106 }- sell them for something not much-what do you 
· think a man's time is worth that puts it on the 
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market? It costs a, lot of moooy and takes a lot of time ~ncl 
trouble for that sort of' thing. . · 
Q.' There is no question, Mr. Tllrasher,. is the1:e, about this 
being a rare ca:me!lia Y 
A. It is common in Oregon, California,. Florida: and 
Geo:rgia.. It is »ot rare. any more .. 
Q. You did not recognize itY 
A. Certainly not. 
· Q. Mr. Robinson didn '1t recognize it f 
A. What has that got to do with itf We do· not live in 
Georgia, F'J.orida or Oregon,. and we do not run arormd in 
people's backyards to :find out things. 
Q .. But you go into many of ;the camellia: gardenS' in this: 
area, do you not f · 
A. rn· caµrellia blooming time I am very busy trying to 
get enough c·amellias and evergreens and other- thin~ ready 
to. mairn a payroll. 
Q. Yon do not get a chance to see themf · 
A. Well, Mr. Miller is a good I friend of mine and I have 
never: been in hiS' garden.. · 
Q. You had never seen anything like- that, yau sa:y, an<f 
neither had Mr. Robins·on t 
A. Not until I saw it in l\fr. ¥iller"s display. 
Q. That is the :fi:rst-time you had seen anything: 
page 107 f like that Y · 
A. Yes, sir .. 
Q. And yo1:1 liad been handling camellias- since I932'f 
A. Yes, but at the time I saw this bloom we still had camel-
lias that we had rooted when we first went into bnsiness that 
had not bloomed yet. Do you get the point f 
Q·. From J32 to '43 i 
A~ Some still had not bloomed that we rooted then, and 
they were rare camellias, too, just as rare, as this one. 
Q. You saay that the suggestion abont the cuttings came· 
from Mrs. Clarke? 
.A~ .S:be offered me the first ones and I took the :first ones .. 
The second I asked her .for and she said she would give them 
to me, and that is when I fixed up· her yaird, because I did:r:i 't: 
want that sort of' materiru without S'Ome return for it. 
Q. You returned in February and took scio.ris for g.rafts,, 
about 457· 
A. Not in February, 1 got a f'ew myself' •. 
Q. You took scions at two different tim-es f 
~. Mr .. R9hinson go.t some, his books would show when be, 
took them. I got some material to: put in a display in the 
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flower show, and probably four or five pieces that could be 
grafted on an understock. I was trying to get something that 
had a number of branches on it that we could graft it. I was 
. trying to force a ·bloom S'O I could identify it. 
page 108 ~ That was before the show, and I didn't know then 
what it was. 
Q. That was the night you came out and shone your lights 
on the bush and took those cuttings Y 
.A. Yes, sir. At that time we still didn't know what it was, 
and I was · trying to get something on a heavy under stock 
that would force blooms in a year or so ·so that we could 
identify it. . · 
Q. You do know that :Mr. Robinson took the grafts in 1945 t . 
A. We didn't get any after that. 
Q. You got some grafts in 1945 Y 
A. This must have been '45 that I am talking about. I 
am not clear on the years. I know the l~st year· I got som~ 
gTafts, and I was hoping· to forc-e it in a hurry to get some 
blooms on some heavy under-stock to see what it was. 
Q. It was after that that you offered to buy the plant! 
A. Just about that time, but when the show came off and 
this gentleman from down South had identified it as Mille 
Beau, and it apparently had originated in Miller's Nursery 
in Florida, and everything pointed to the fact you could buy 
it under four different name~-Mr. Miller here, he had it 
under Star Dust and· another nursery urider some other name. 
We couldn't _patent anything that was as near like them as 
this. 
Q. You still said you had the exclusive sale of thaU 
A. I didn't sav I had the exclusive sale. 
page 109 ~ Q. Isn't that "\\1hat ]\fr. Nevell said 1 
A. So far as I know, I didn't say it. 
Q. You wouldn't say }Ir. Nevell wasn't correct about that, 
would you? 
A. How are you going to remember-
Mr. Goldblatt: I object to that. 
The Court: Sustain the objection. 
By Mr. Herbert: 
, Q. You have sold some of the plants t 
A. Yes, I have sold some of the plants. · 
. Q. And you have got a ~ew left? 
A. Mr. Robinson had the records there when he left, and 
I think Mr. Bennett has them now of wh3:t has been sold. · We 
74 Supreme Court of Appeals of Virginia 
A. Roscoe Thrasher. 
aim to keep records of that when we started with it, we 
wanted to know what we were getting into. If we had known 
it was not something unique we would not have kept truck of 
it. 
Q. These others you have boug·ht since that time ha"V"e been 
boug·ht since the suit beg·an T . 
A. These that are on the bills here-some others bought 
before that on other bills that we didn't keep track of it. 
They are in the nursery and have not bloomed yet, hers or 
the other ones. 
Q. Mr. Robinson said he had seen some of hers in bloom? 
A. Maybe he has, he didn't show them to me. 
page 110 ~ Q. You didn't make any arrangement with Mrs. 
Clarke at the time of the first cuttings Y 
A. No, she gave them to me as a free gift. 
Q. And you never affirmed an agreement afterwards about 
it? - . 
A. Only to the extent I would take it up with my folks if 
it was a patentable came1lia, if it was something you could 
put a patent on and make some money on it. You might have 
something unique that everybody wants, something that you 
can keep the other fellow from propagating and scattering 
around cheap to everybody. 
Q. When you develop a plant in a period of seven or eight 
years and have the exclusive on it up to that time, then you 
have a period of four or five years in which you can, before 
anybody can catch up. with you., in selling that plant, do you 
not? 
A. No, you seem to have slipped there, Mr. Herbert. No-
body knew about this camellia until about tne time the suit 
started. N obodv was interested in it until exhibited in the 
'45 show. We were the only people that paid any attention 
to it, so far as I know, until the 1945 show, and then I found 
it was not any unique camellia, it was out under four different 
names. 
Q. You still have not answered the question : 
page 111 ~ If you get a rare plant and you propagate it for 
four or five years until you get the plants ill shape 
for selling commercially to the flower growers, then you arc 
in a positi.on to make sales of blooming plants for severnl 
years before anybody c]se, any other nursery could propagate 
the same plants, could you not? 
A. If it was unique, but it is not. Anybody can order it 
for $1.50, and the camellia people all know it. The only rea-
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gon we sold them for higher prices, they didn't know they 
,could get it from the Southern and Western nurseries. As 
.soon as they found it out, that they could get it, they quit 
.calling -on us. 
Q: You have not advertised it 7 
A. Why should we Y 
l\fr. Goldblatt-: I object to that, if your Honor please. 
The Court: There is nothing improper about the question.. 
He can answer it one way or the other. There is nothing in 
the agTeement compelling him to advertise. It is a fair ques-
tion. 
A. We didn't advertise it-you don't ·advertise a thing 
like that until you have an exclusive right to it and until you 
get enough to sell people who might be interested. ·When you 
. put something in Better Homes and Gardens in 
page 112 ~ an advertisement you slap down about $10,000.00 
for a page advertisement. _ 
Q. You didn't put it in your catalogueY 
A. We didn't know what it was when we put the catalogue 
out. 
Mr. Herbert: That is all. 
RE-DIRECT EXAMINATION. 
By Mr. Goldblatt: 
Q. Mr. Thrasher, I don't think Mrs .. Clarke contended that., 
and I would like to ask you about this. She retained; of 
course, the bush, did she not? 
A. Yes, sir. 
Q. Do you know how many cuttings she gave away? 
A. I don't know that. 
Q. Or sold to others? 
· A. I never even asked her not to. When she said f!Ome· 
thing about royalties I said, ''We will have to have the origi-
nal bush and all the things .that came off it, becaµse before 
we can get anything out of 1t you must have something that 
no one else has, and if you let go of one single piece, yon are 
lost.'' 
Mr. Goldblatt: All right, that is all. 
Mr. Herbert: That is all. 
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page 113 ~ Mr. Goldblatt: If Your Honor please, there wa~ 
the deposition taken of Mr. Marvin Douglas. 
Cooke. We both agreed he need not be· he~e in person. We 
have his deposition and there are one or two objections to 
his evidence which we should like Your Honor to paRs on 
before we read the deposition. 
The Court: Step into chambers.· 
(The Court and counsel repair to chambers or the Court.) 
Mr. Goldblatt: Your Honor,. ·Mr. Cooke was one of tlte 
Judges at this camellia show .. We have his deposition here 
and we should like to have you pass on several objections to1 
his . testimony .. 
(Reading testimony without objection to Page 6, the coun-
sellor objected to this testimony.) 
,.,Q. Have you ever heard of Mr .. Millerf 
'' A. I have heard his name. 
'' Q. Is he COI1:sidered a large. or smaU grower of camellias f T't' I ' 
· "Mr. ~erbert: I object to that question on the ground that 
it is immaterial and irrelevant and is a question ·purely of' 
hearsay .. ' ' 
The Court.: Sustained. 
Mr. Goldblatt: (Con,tinnes re~ding to page 7 to 
page 114 } this question:} · 
"Q. Now, 1\fr. Cooke, assume a camellia bush from whfob , 
this flower of Mrs. Clarke's came, eight feet higl1, a well-
developed and a well-grown healthy plant, would the taking 
of forty cuttings from that plant injure it f 
''Mr. Herbert: I object to the question as being immaterial 
and irrelevant to the issues in this case. 
''Mr. Goldblatt: The que~tion is a proper one and tl,e 
foundation of Mrs. Clarke"s claim.as damages. I take it tlle 
lady will try to· show that those cuttings damag-ed this nhmt 
-of hers and detracted from· it and that she has less now 4 than 
she would have had if those cuttings were not taken., anil it 
is- proper to show that the taking of cuttings don't in anv-
way hurt the parent plant .. '~ . " 
. . 
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' : 
(Mr. Goldblatt continues ~eading to page 9 to this ques-
tion.) 
'' Q. What, in your opinion, would be the value of cuttings 
in the amounts mentioned by previous questions, namely, 
forty at one time, eighty" at one time, and fifty-four at another 
time! 
"Mr. Herbert: I object to the question on the ground that 
Mr. Cooke is not qualified as an expert, .that the value @f 
cuttings of any plant depends on the rarity of the 
page 115 ~ plant and many other factors that are not taken 
into consideration in the way the question is pro-
pounded. 
"Mr. Goldblatt: The question is proper because the wit-
ness has shown he is an expert who deals in and with camel-
lias, that he owns the Mille Beau, which he states Mrs. 
Clarke's camellia is, and it goes to the very heart of the.· 
case, in that it bears directly on the question of value and 
damages which the jury must determine.'' 
The Court: I think he is qualified. 
Mr. Goldblatt: (Continues reading to page_ 11.) 
"Q. "With reference to Mrs. Clarke's camellia, which yon 
state was a Mille Beau, what is the parent plant from which 
that came! 
"Mr. Herbert: I object to that. He may ask him as to 
the derivation of the Mille Beau, but not necessadly Mrs. 
Clarke's because that may not be the· same, although he testi- .. 
:fie_s he thinks it is the same thing.'' 
The Court : . Sustained. 
Leave out the objections that were sustained. 
(Court and counsel return to the courtroom and the follow-
jng proceedings were had in the hearing and presence of tbe jury.) . . 
Mr. Goldblatt: Gentlemen of the jury, we ·bave 
page 116 } the d~position here of one Marvin Dou,g-las Cooke, 
which deposition was taken before Jlr. J. M. 
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· Knight~ a.Notary Public for the State of Virginia at large, .by 
agreement of counsel as to time and place, in the_ law offices 
of Mr. Samuel Goldblatt, National Bank of Commerce Build-
ing, Norfolk, Virginia, June 14th, 1947, to be read as evidence 
on behalf of the defendant in the above entitled cause pending 
in the Circuit Court of Norfolk County, Virginia. 
There were present Mr. Eastwood D. Herbert, Attorney for 
the plaintiff, and Mr. Samuel Goldblatt, Attorney for the de-
fendant. 
(Reading deposition.) 
See deposition certified by Judge. 
page 117 ~ SAMUEL H. THRASHER, 
a witness, called on behalf of the defendant, hav-
ing been first duly sworn, testified as follows : 
DIRECT EXAMINATION. 
By Mr. Goldblatt: · 
Q. What is your name, please Y 
A. Samuel H. Thrasher. 
Q. And your residence Y 
A. Norfolk County, Greenbriar Farms. 
Q. What is your business? 
A~ Nurseryman. 
Q. Are you connected with Greenbriar Farms~ Incorpo-
rated? 
A. Yes, sir. 
Q. In what capacityY 
A. Secretary and treasurer. 
Q. Are you not the managing head of that business? 
A. Yes, sir. 
Q. And in connection with that occupation did you send 
Roscoe Thrasher to see Mrs. Clarka about buying a camel1ia Y 
A. Yes, sir. 
Q. Will you state what you asked Mr. Thrasher to dof 
Mr. Herbert: I object now to w11at went on between the 
two members of the firm. I don't think it is relevant to this 
Jase. 
Mr. Goldblatt: This is not between two members of the 
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firm, but .a company that sends down a man that 
page 118 ~ works £or it to do business. 
'The Court: Is there any question here .about 
the agency! 
J\fr. Goldblatt: The lady has been quoting .an agent of the 
Greenbriar Farms as to what he said he would do. 
The· Court: .AJJ.y denial of the agency·! . 
Mr. Goldblatt: With regard to buying that plant -beyond 
$250.00--- · 
Mr. Herbert: There is nothing in writing, no pleadings 
to that effect. 
The Court: It should haye been specially pleaded; if there 
:is any denial of .agency.. 
Mr. Goldblatt : We are not. denying the agency, of course 
not. 
The Court: If you are not denying the agency this con- , 
versation is not admissible. 
Mr. Goldblatt: He certainlv would not have blanket au-
thority to do something. .. 
The Court: Objection sustained. 
Mr. Goldblatt: Exception. 
By Mr. Goldblatt : 
Q. Are you familiar with camellias? 
A. Fairly so. 
Q. And without repetition of the other qualifi. 
page 119 } cations of the gentleman, you have heard that, 
have you had experience in camellias T 
A. Yes, sir. 
Q. Have you seen Mrs. Clarke's flowerY 
A. Yes, sir. 
Q. What, in your opinion, is that flower, the name of it? 
A. It is under several names, Mille Beau, Star Dust, Due· 
D 'Orleans· and Madame Adele. 
Q. Now, Mr. Thrasher, do you keep records of the various 
1rroups and classifications of camellias and what is propagated 
from themY 
A. Yes, sir. 
Q. With reference to the cuttings taken from Mrs. Clarke 
and brought to you as Mrs. Clarke's, will you state how man~ 
planfs of all types from that cutting that you have on handf 
A. We have 98 at the present time. 
Q. Can you separate those 98 plants as to whether they· a re 
grown from cuttings or grafts Y 
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A. There are 7 4 grafts and the rest are small cuttings. 
, Q. Mr. Robinson, working for you, stated the record showed 
he had sold 21 grafts and rooted plants at $15.00 each Y 
A. About.that yes, ·sir. · 
· Q. Has there been any more sales sinct' he left 'l 
page 120 } A. No more sales. 
Q .. Are the 24 plants grown from cuttings that 
· you testified you have and 7 4 grafted on camellia under-stock,. . 
are they all in salable condition t . 
A. No. ' 
Q. What is their condition f 
A. There is probably half of the grafted pl~ts that are , 
now salable; the rest of them, the large cuttings are not big 
enough at this time, and the other half was damaged so~e 
by this early frost we had. Jt did not hit the whole County 
but it hit us, our place, the early frost and freeze .. 
Q .. Mr. Robinson testified that the cost of producing a sal-
. able plant is, I think, ~5- · 
:Mr. Herbert: I object, your Honor, to his repeating tbe 
testimony of his own witness to this witness and basing the 
question on that. ' 
The Court: Sustain the objection. 
By Mr. Goldblatt: . 
Q. Mr. Thrasher, are you familiar with the cost of produc .. 
· tion of yom:· company Y 
A. Yes, sir • 
. Q. Are you familiar with the cost of producing cnmellias 
for sale on the retail market f · · 
A. Yes, sir. ' · 
· Q. What is the percentage of the cost to the 
page 121 ~ sales price f . · 
A. When you have S?;Ot good s·aies it fa about 
75% of the cost; in some of. the more common varieties the 
cost runs a great deal higher than that because the price is 
not as good. 
Q. Now, ·Mr. Thrasher, how many varieties of camellfas do 
you have, sirt 
A. 1,240. 
Q. Will you name any camellia that you have on which you 
pay a royalty or commission Y 
A. I don't, and I don't know of anybody else who pays 
royalty on camellias. There is one patented camellia I know 
about. 
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Q. What is the name of that camellia Y 
.A.. Purple Emperor or Purple King. 
Q. Do you have thaU 
A. No. , 
Q. Do you know anyone who do~s Y ' 
A. No, I don't. It was patented by Mr. Avery down in 
Avery Islan~ Louisiana. . 
Q. You never had dealt with Mrs. Clarke directly 7 
.A.. No, sir. 
Q. Did you ever have_ any conversation ·with her about 
thisY . 
.A.. Except I answered the phone inadvertently one day; and 
my brother took up the conversation and carried 
page 122 ~ it on. I don't know whether she was co·n·scious 
. that two had been talking to her, our voices are 
similar. . 
Q. Was that before the suit was brought, or afterwards Y 
. A. Before the suit was brought. 
Mr. Goldblatt: Cross examine. 
CROSS EXAMINATION. 
By Mr. Herbert: 
Q. You are familiar with the fact that Miss Mary Bell 
Glennan has had her camellia propagated on a commission 
basisY . · 
A. No. 
Q. You know one man has the sale of iU 
A. No, I don't, I know the opposite. I know we have the 
sale of it, and the Orton Nursery sells it, and other nurseries 
sell it. -
Q. It was started on that basis Y 
A .. Some talk over it, and some talk of suit at one time, the 
contract went through and was returned. If there was any 
cloud about it, I don't know. We have had the camellia for 
sale and had it before anything of that kind was made.· We 
·got it from the Winn Nursery. 
· Q. In Norfolk Y 
.A.. Yeiil, some number of years ago she sold the exclusive, 
rights, but it developed she didn't have it, and 
page 123 } that is the reason it fell tl1rough. · 
1Q. You have 98 left" of the cuttings and grafts· 
that you took from Mrs. Clarke Y 
A. Yes, sir. 
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- Q. Of course, from those it is possible to get as many scions 
as you.want for future propagation Y 
Mr. Goldblatt: I object to that, possibilities. I don't think 
we are _dealing with possibilities here, we are dealing with 
facts, if your Honor please, and I object to what is possible. 
Mr. Herbert: I want to Rhow that the plants can be used t.o 
produce other plants. 
The Court: I think when he uses the words "would it be 
possible to do so''., I think he is dealing with facts. 'What is 
potential in a bush or tree,-can such a thing be done! 
Mr. Goldblatt: Exception. 
A. If that would be possible, and also to 21 other people 
who have this plant to do the same thing. They could graft jt 
and have salable plants in one year. 
By Mr. Herbert: 
Q. Some of those 21 were sold as high as $30.00; is that 
rig;hU 
A. Not as high as $30.00, no. 
page 124 ~ Q. $25.00? 
A. I think $20.00 1 was the highest sale. 
Q. And they averaged $15.00? 
A. They averaged $15.00. 
Q. The percentage of cost and propagating depends on the 
sales price of the plant, naturally? 
A. The under-stock, when you get these large prices for 
camellias, you generally ~et them out of a camellia that al-
ready had considerable value. We have cut down plants that 
we could have gotten $20.00 for and grafted other plants onto 
them. In this case I think the under-stock would have aver-
aged from $5.00 to $7 .00 in value, tl1e plants we grafted onto. 
Q. Of course, it depends on the percentage of the cost on 
w.ha t you get T 
A. On the cost of the under-stock. 
Mr. Herbert: That is all. 
RE-DIRECT Ex_J.\.l\ITNATION. 
By Mr .. Goldblatt: 
· Q. Mr. Thrasher, did you ever see Mrs. Clarke at the Green-
briar· Farms 7 
A. No, sir. 
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Q. These cuttings that were taken from her, 
1Page 125 } where were they planted in the Farm? 
A. In the open. 
Q. Available to any inspection 1 
A. That is right, they are plainly tagged. 
Q. Did she ever ask you how many plants you had sol_d Y 
A. No, sir. 
Q. Or how many you had left t 
A. No, sir. 
Q .. Did you hear anything from Mrs. Clarke asking for any · 
-count or accounting and setting forth this agreement until you 
received a letter from her lawyer Y / · 
A. No, it was an entire. surprise to me. I knew we had 
gotten cuttings from her in 'fl and then again in '44 and '45, 
but I understood they were being cared-for by this planting 
that we did for her. 
Q. The planting that was testified to as having been done? 
A. That is right. The conversation I heard on the tele-
phone, Mrs. Clarke--
Mr. Herbert: I object to that, if your Honor please. 
The Court: I sustain the objection. 
Mr. Goldblatt: Don't tell about that conversation, Mr. 
Thrasher. 
A. Very well. 
page 126 } . Mr. Goldblatt: That is all. 
Mr. Herbert: Not further questions. 
Mr. Goldblatt: If Your Honor please., that is our case. 
The Court:. Anything· further Y · 
Mr. Herbert: I should like to ask two or three questions 
in rebuttal, if the Court please. 
The Court: Verv well. 
Mr. Herbert: Mrs. Clarke, will yon please resume the 
stand? 
EVELYN ,v. CLARKE, 
the plaintiff herein, recalled for further examination, was ex• 
amined and testified in rebuttal as iollows: . 
DIRECT EXAMINATION. 
By Mr. Herbert: · . 
Q. Mrs. Clarke, some question has arisen ]].ere as to whether 
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the. :first cuttings from your bush were :first taken in 1941 or· 
1943: will you state what. you were doing in. 19417. 
A. I was employed by the Virginia Electric ancl Power 
Company. 
Q. Were you at home at that timet 
A. I was not at home,. I worked in the day. 
page 127 } Q. Did you see Mr. Thrasher during that_ timet 
A. I didn't. 
Q. How can you identify it as 1943, the time as 1943 t 
A. I remember that we had a young baby and I remember 
,. tbe baby wai;; just about nine months old, and I left the V. E. P. 
in 1942, and Mr. Thrasher came to talk about the automobile, 
a:ccident. The baby was just crawling on the floor,. and I a..qso-
ciate that date with that because I remember that is. when it 
was. 
Q. Mr. Rob1.nson said he called on you in 1945; do you know 
'whether or not that was in 19457 · 
A. He called on me about the first of October in 1945 about 
a quarter to nine in the morning. 
Q. Was t;hat before or after the suit had been instituted?. 
A. The suit had been filed about March.,.1945.. He cam<3 to 
me in October, telling· me that he thought,-should I say this t 
Q. Yes. He was employed by the Greenbriar Farms at that 
time-f 
A. Yes. He came to me and told me that he thought I had 
too much opposition in having a large company like this,. and 
he didn't see how I could win, and he advised me to have the 
case thrown out. He saicl I had to-o much against me, and if 
., I would do that., that he was in complete accord 
page 128 ~ with· the way I felt about it, and he pernonally 
would see that I got some valuable camellias~ he 
would give them to me. 
Q. How lo_ng did he stay there that day Y 
A. He stayed from a quarter of nine until about one o'clock .. 
He stayed the whole morning.. · 
Mr~ Herbert: That is all. 
CROSS EXAMINATION. 
By M-r. Goldblatt: 
Q. Mrs. Clarke, you ancl the defendant here disagree .o·n the 
facts of this case, apparently. Mr. Robinson nnd Mr. 
Thrasher are not fa~lling the: truth when they say tl1at Mr~ 
Thrasher saw you in 1941 i· 
. \ 
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A. No, · they are not. · 
Q. And that was six years ago, about six years ago; you 
base that statement on the fact you were working for tpe 
V. E. P. then T 
A. Yes; sir. 
Q. Did you work Saturdays 7 
A. Yes, I was Cashier. 
Q. Worked all day Saturday! 
A. No. ' 
Q. Did you get off half a day Saturday? 
A. Yes, but I never came home early on Saturdays. 
Q. Were you home Sunday Y 
A. Well, I don't think I was home very often 
page 129 ~ Sunday; Mr. Clarke worked seven days a week. 
I would go to Sunday School and visit my grand-
mother or mother. 
Q. You don't think it was possible for anybody to see you 
during 1941 because you worked for the V. E. P. Company? 
A. If I had known they were coming, yes. · I didn't stay 
home tending to camellias when I bad a bapy running around 
on the floor nine months old. I had a baby when he came to 
see me and that baby was not born until 1942. 
Q. That would have prevented you from seeing Mr. 
Thrasher or Mr. Robinson, would itf · 
A. No. . 
Q. Do you know the Greenbriar Farms telephone numberY 
A. I don't. 
Q. Did you ever call up there 7 .. 
A. I. never called them in my life. 
Q. You deny you talked to Mr. Thrasher on the telephone Y 
A. I absolute deny it. 
Q. Did he call you on the telephone Y . 
A. He called me, yes, one night about ten-thirty and asked 
me whether I would sell him all·the bush . 
. Q. I am talking about Roscoe Thrasher., 
A. Mr. Greenblatt,-
Q. It is Goldblatt. 
page 130 ~ A. There's not much difference. 
Q. TheJ:e is a lot of difference. 
The Court : Address him by that name. 
A. I understand you questioned my statement about not 
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knowing the Greenbriar's telephone number, and I tell you 
I don't know that number. 
Q. I'm sorry I asked you the question, and withdraw that 
question. Yon say also that Mr. Robinson came out to you 
unsolicited and asked you to drop the case? 
A. I don't know whether he was unsolicited or not. He 
was out to see me. 
Q. And asked you to drop this case¥ 
A. Yes, sir, he did. 
Q. You didn't sen<;l for him Y . 
A. I didn't send for him, no. He dropped by to see me. 
Q. Who was there when he dropped byf 
A. Nobody, no one was there except the baby. 
Q. What time of day was that? 
A. It was around nine o'clock, before nine in the morning, 
because I sent the baby to nursery school and he was there 
when I sent him and was there when the baby came back. 
Q. Did yon go to Mr. Robinson's house? 
A. I passed his house one day in my car and I saw him 
there on the sidewalk. 
Q. What did you stop fort 
A. I didn't even know he lived there. 
page 131 ~ Q. Did you stop Y . 
A. I did, yes. 
Q. That was after this suit was brought? 
A. Yes, this was last fall. 
Q. Here was the man that came out and asked you to give 
up a valuable right that you had, this law suit-
. A. He did. 
Q. ---:-Yet later on you drove up and stopped, saw him 
standing in front of his house and you stopped and chatted 
with himY 
A. Yes, I did. 
Mr. Goldblatt: That -is all. 
A. May I·say this-
! I 1·. I 
Mr. Goldblatt: No, madam, that is all. 
Mr. Herbert: I think she has a . right to explain, Your 
Honor. ' 
Mr. Goldblatt: If Your Honor please, the question was sim-
pl~ and the answer was plain. . · 
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The Court: I think the witness responded to the question. 
Do you wish to ask p.er something7· 
Mr. Herbert: No. 
Mr. Goldblatt: I should like to call Mr .. Frank Wilson for . 
.a question., the Sheriff, on the question of veracity. 
·The Courb On the question of veracity! 
page 132 } Mr. Goldblatt: Yes, sir~ I want to prove that 
Roscoe Thrasher is a reputable citizen, worthy of 
belief. 
The Court: You have rested your case. 
Mr. Goldblatt: This is rebuttal 
The Court: Not as to any character witnesses at this stage 
,of the game. , 
Mr. Goldblatt: Exception. 
The Court: If you wish to put on anything in reply to. 
what he brought out by way of rebuttal, you may do so. 
Mr. Goldblatt: I will ask Mr. Robinson t<? take the stand .. 
WILLIAM J. ROBINSON, 
.a witness sworn on behalf of the defendant, was recalled and 
testified further in rebuttal, as follows: 
DIRECT EX.t\MINATION. 
By Mr. Goldblatt: 
Q. Mr. Robinson, you have heard Mrs. Clarke's statement 
that you came to her, unsolicited by her by telephone or other-
wise., to talk to her about -this case: is that true Y 
A. No, sir. 
Q. How did you get the message fr9m herY 
page 133 } .A. She called me up. 
Q. WhereY 
A. By telephone at my home. 
·Q. At your home? 
A. Yes, sir. 
Q. When she- called you up at your home., be:f ore yon eame 
there, did you not call me Y 
A. Yes, sir. 
Q. Did you not ask whether it was all right to go there? 
A. Yes, sir. 
Q~ And I told you I saw no objection, I had nothing to do 
with itY · 
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Mr .. Herbert:. Is Mr .. · Goldblatt testifyingt 
Mr. Goldblatt:_ I am going to testi~y, if necessary.. . . 
The. Court: The Court of Appeals has stated. it does not 
think it is proper for an attorney, conducting the. trial to 
testify in the case. It can be done, though,. if you wish to do 
so. You can bes.worn.. · 
Mr .. Goldblatt: I would rather not .. 
. The Court:, All right. If you are not going to testify, I 
do not think you should make statements in the way of. testi-
mony. 
Mr. Goldblatt: If Your Honor please, as long as the Court 
has said that" I wish to testify, sir, provided I might th.en 
· re&ume my place in this trial representing mi 
page 134 } clients. 
· The Court: Yes, I don't think Mr. Herbert 
wants. you to withdraw. froin the case or anything of that. 
sort .. 
By Mr. Goldblatt: 
Q. Did she stop by your ho.use to see you f 
A. She was passing and ~aw me in my front yard,. and 
stopped.. 
Q. Was that after this talk with her t . 
A. YeS',. sir .. 
Q. Did you call her to come, to see you f 
A. No,. sir .. 
Mr. Goldblatt: Answer Mr. Herbert.i 
Mr. Herbe:rt: No eross. examinatian .. 
By Mr. Goldblatt: · 
Q. She has attributed a: statement to you: that this g-reaf 
big Greenbriar Farms Company was toO' big fO'l' her to fight: 
did you tell her that f 
A. No, sir. Q. Did you make any sng·g·estion about that a:t aITf 
.A. I told her" sir, we had found m~t that the plant was- no! 
a new variety. 
1 Q. What. did she call you for, do you know1 . 
A. Sbe called me and sa:id. she· wanted to talk 
page 135- ~ to me. about the· case .. _ · 
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_ Q. What did she say Y 
A. I don't remember, sir, what she said on the telephone. 
She asked me if I would come by and see. her. 
Q. Did she discuss withdrawing the suitY 
A. She did, yes, sir. 
Q. Did you ask her to withdraw the suit! , 
A. I didn't ask her to. -I told her the facts of the case, we / 
were satisfied that she had no suit. 
Mr. Goldblatt: That is·all. 
By Mr. Herbert: 
Q. And you suggested that she withdraw itY 
. A. Well, I told her I didn't think she. had a suit, sir. 
Q. And the questions she asked you were concerni~g the 
number of cuttings that were left, etc.? . 
A. That was in another telephone conversation, sir. 
Q. In another· telephone conversation she discussed that 
with you? 
A. Yes, sir. · 
Q. What did she discuss with yon in this telephone conver-
sation that preceded this visit to her Y 
A. She asked me if I would come over and talk with her 
about the case. · · · 
Q. And you did go over and at that time YOU 
page 136, ~ advised her to withdraw the case? · • 
A. Yes, sir. 
Mr. Herbert: That is all. 
Mr. Goldblatt: That is all. 
The Court : Anything further? 
Mr. Goldblatt: I will be sworn, if the Court please. 
. SAMUEL GOLDBLATT, . 
sworn as a witness on behalf of the defendant, testified as 
follows: 
DIRECT EXAMINATION. 
Mr. Goldblatt: I don't know and I cannot remember ex-
actly when it was, but I know after this suit was brought--
Mr. Herbert: I object to that, unless we have the. timo 
and place. I think the time and place is necessary, now. 
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By the Court : 
Q .. Do you recall the year! 
A .. After the suit was brought,, Your Honor, that is as far 
as I know, when Mr. Robinson 'phoned me and told me-
Mr. Herbert: I object to what Mr. Robinson said, the con-
versation between he and Robinson. 
The Court: Sustain. the objection. 
A. I told Mr. R-0binson-
Mr. Goldblatt: Your Honor, I withdraw as a 
page 137 } witness, if you don't want to hear"it, it is all -right 
with me. 
The Court: You gentlemen have both rested T 
l\fr. Herbert: Yes, Your Honor. 
Mr. Goldblatt: Yes, sir. 
Which was all the evidence offered or received in the above 
entitled case. 
The Court: We will now take up the instructions. 
PLAINTIFF'S INSTRUCTION P-1 (GranteiiJ. 
· '' The Court instructs. the jury that where property of a 
person is taken by another 11nder such circumstances as not 
to be a ~gift, the law implies a promise on the part of the 
one taking such propert:v to pay therefor such sum as the 
property may be reasonably worth.'' 
Mr. Goldblatt: The defendant objects and· excepts to the 
granting of Instruction P-1, because there is no evidence tbat 
they a re claiming the cuttings from the camellia 
page· 138 } plant in question was a gift, and because the ques .. 
tion is simply whether the defendant has failed 
to pay the plaintiff what it agreed to~ 
PLAINTIFF'S INSTRUCTION·P-2 (Granted). 
"The Court instructs the jury that where a contract he-
tween partie·s is void because it is too vague and indP.:finite to 
be enforced, the law will nevertheless imply a promise to pay 
the reasonable value of such property if the other party has 
performed his part of the ag-reement in good faith.'' 
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Mr. Goldblatt: The defendant objects and excepts to the 
~anting of Instruction P-2 because it implies the defendant 
did make an agreement with the plaintiff, but that the said 
.agr,eement was too vague and indefinite to be enforced. 
,, 
PLAINTIFF'S INSTRUCTION P-3 (Granted). 
The Court instructs the jury that if you believe from the 
evidence that the defendant, acting through its officers, 
agents or employees, took cuttings and grafts from the Camel-
lia bush of ,the plaintiff under a promise, expressed 
page 139 ~ or implied, to pay therefor, then the plaintiff is 
entitled to compensation therefor and in reaching 
your verdict the jury may take into consideration the nature· 
of the plant, its relative scarcity or abundance, the price estab-
lished by the evidence which the defendant can obtain for 
the plants.'' 
Mr. Goldblatt: The defenda,nt objects and excepts to the 
,granting of Instruction P-3, because the evidence shows that 
the defe:r;tdant paid the plaintiff more than the value of every-
thing he took from. the plaintiff, and there is no basis upon 
which to grant an instruction for further _payments. 
DEFENDANT'S INSTRUCTION D-2 (Granted). 
'' The court instructs the jury that if you believe from the 
evidence that the plaintiff gave to the defendant certain cut .. 
tings from a Camellia plant which both she and the defend- . 
ant thought was a new variety unlike- any grown and that the . 
defendant upon that belief took the same, for the purpose of 
propag·ating therefrom and making sales therefrom, and 
thereafter it was determined that said Camellia plant was 
not as understood to be by the parties but was of 
page 140} an ordinary variety, availabl~ on demand on the 
open market then you are instructed, that any 
agreements made with respect thereto were founded upon a 
mutual mistake of fact and in that event the plaintiff is en..:-
titled to recover from the defendant onlv for the reasonable 
value of the cuttings taken by the defendant, based upon 
the evidence in this case as to the value of same, provided 
further, that if you believe from the evidence . that the de-
fendant has already paid the plaintiff in services or otherwise 
for said cuttings, then your verdict shall be for the def end-
ant. '' · 
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DEFENDANT'S INSTRUCTION D-4 (Granted) .. 
'' The court instructs the jury that if you determine the de-
fendant is indebted to the plaintiff in this case that you may 
not in arriving at her damages, speculate as to what same 
might .be or by conjecture determine such damag·es but you. 
must base your assessments of dam.ages upon such facts and 
values as are established by a preponderance of the evidence.', 
DEFENDANT'S INSTRUCTION D-1 (Refused). 
"The Court instructs the jury that if you believe from the 
evidence the plaintiff gave the defendant· cP.rtain 
page .141 ~ cuttings from the Camellia in question, based 
tipon the same being ~ new variety of such plant,. 
and the defendant agreed in consideration therefor to pay 
the plaintiff a royalty, upon each plant sold by it .from said 
cuttings,. the amount of which was not fixed by the agreement 
and the duration of which agreement was not fixed by the 
parties, that there was no duty upon the defendant to either 
grow or sell plants produced from said c.utting·s. and they 
could cease planting, growing or selling therefrom at wil_l.. 
rf you believe from the eYidence the plaintiff has proved 'Such 
an agreement by a preponderance of the evidence your ver-
dict shall be for the plaintiff for a reasonable portion of the 
profits of aµy plants proved to have been sold from said cut-
tings by the defendant~ less the value of any pa.yme.nts iu 
nursery stock, services proved to have been given the plain-
tiff by the defendant in this transaction. 
On the other hand, you are further instructed that if any 
such agreement for the payment of royalty was based upon 
th~· Camellia in question proving to be a new variety nnlike 
any nQW grown anywhere, and the defendant thereafter de-
termined that the said Camellia was not such new varietv hut 
was like others grown and avnilable to purchasers on the-
open market, the plaintiff is not entitled to royalties bnt is: 
entitled only to the reaRonable value of the cuttings taken from 
· . her. base? upon evidence of the value of cuttings 
page 142 f of hke kmd on the wholesale mapret, at the timP-
. of the taking. But, you are further irrstrn~ted 
that if you believe from tlle evidence the defendant took cer-
tain cuttings from the plaintiff and paid for said cuttings by 
nursery stocir, services or technical advice without anv agree-
ment in. ~onnection . with furtheT payments then your verdict 
shall be for the defendant}·" 
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. Mr. Goldblatt: The defendant excepts to the refusal of 
the Court to grant Instruction ·D-1. This instruction fully 
sets out the theories of the case which the j~ry should and 
could consider, and is based upon evidence, andthe law therein 
which is submitted is correctly stated is not available to the 
jury from any other instruction. The plaintiff has claimed a 
contract for the payment to her of commissions or royalties. 
The defendant denies that, and it correctly informs the jury 
as to the law in the fact of this contradiction. 
DEFENDANT~S INSTRUCTION D-3· (Refused). 
''The court instructs the jury that the defendant had the 
right, to reach the conclusion it did reach with respect to 
the Camellia in question being of a common variety, rather. 
than a variety unlike any grown as alleged by the plaintiff, 
based upon their own opinions or that of others 
· page 143 ~ expert in the field without liability to the plaintiff 
for such conclusion." . · 
Mr. Goldblatt: With regard to Instruction D-3 refused by· 
the Court, it is based upon the law that where an agreement 
express or implied 'is made which is not limited with respect 
to the duration thereof, that it may be terminated at will by 
either party, and the defendant is entitled to have the jury 
instructed on ~hat point. 
The Court and counsel returned to the courtroom and the 
instructions were read by the Court. 
The case was argued_ by counsel for the respective pa~ties. 
The jury retired to consider its verdict and returned with-
the following: 
''We., the jury, find for the plaintiff in the sum of $2,000.00. 
(Signed) V. B~ SMITH, 
Foreman.'' 
page 144 ~ .Thereupon, the defendant, throug·h C01msel, 
moved the Court to set aside the verdict and grant 
him a new trial on the 1?round that same is contrary to the 
law and the evidence which motion was subsequently argued 
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and overruled, to which action of the Court the defendant, 
through counsel, then and there duly excepted. ' 
• • • 
page 2 ~ MARVIN DOUGLAS COOKE, 
called as a witness on behalf of the defendant, hav-
ing been first duly sworn, testified as follows: 
By Mr. Goldblatt: 
· Q. ]\fr. Cooke, will you state your full name and occupa-
tion? 
A. Marvin Douglas Cooke. I am a photograhcr in the 
Movietone News, newsreel photographer. 
Q. Where do you reside Y 
A. In Hampton, Virginia, 333 Fulton Street. 
Q. You were summoned by the Greenbrier Farms as a 
- witness to testify in this case on June 18, 1947, were yon noU · 
A. Yes. 
Q. ·wm you state why you are giving this deposition rather 
than appear in person Y 
A. Because of the fact that I have a picture engagement 
that day and I cannot appear, and offered to give the depo-
sition in advance. 
Q. If you are able to get back fa time for the trial on the 
18th, you will come back? 
A. I will if I 'can possibly do so. I won't promise you 
definitely. 
Q. Mr. Cooke, do you have any knowledge of the plant gen-
erally termed tl1e Camellia T 
page 3 ~ A. Yes, I have. 
Q. How many Camellias do you have 1 
A. Between four and five-hundred. 
Q. ·where do you grow those Camellias T 
A. At my place in Hampton. · 
Q. How ~ong have you grown Camellias! 
A. Twenty years or long·er. 
Q. Have you sold Camellias T 
A. Sometimes I sell. 
Q. Do you buy Camellias? 
A. I buy new ones every time I see a worthwhile variety 
that I want to add to mv collection. 
Q. Do you deal and trade in Camellias generally t 
G~ribirier Farms, Inc., v. Evelyn W. Clarke 195 
Marvin Douglas Cook~ . 
A. Yes. 
Q. Have you .attended the displays and shows of Camel-
lias! . 
~. I have. 
Q. Have you acted as judge in Camellia shows! 
A. Yes, I have.. I was judge, I think, at the last show they 
had in Norfolk here .. 
Q. I will show later you were. 
A. Yes, there were three and I was one of the three. 
Q. You were a· judge, I believe, which we will show later I 
A. Yes. 
page 4 } Q. In a Camellia show in Norfolk 2 
A. Yes. 
Q. In the spring of 19467 
A. Yes. 
Q. In which Mrs. Clarke exhibited her Camellia 7 
A. Yes. 
Q. Have you stµdied any books or writings on Camellias! 
A. Anything I could get my hands on. · 
Q. Mr. Cooke, how many varieties of Camellias are there f 
A. From my know]edge and from what I have heard, I 
would say between 1,000 and 1,100, possibly more. 
Q. How is a variety determined by classifying 7 
A. Well, by its originality, source of origin, whether from 
:a bush, seedling· or graft. 
Q. Is a Camellia generally a. common plant Y 
A. Yes., generally. 
Q. In commercialized form, may you buy a Camellia at 
many places, or not Y 
A. At any place tl1at have them for sale, you can buy a 
·great many varieties. · 
Q. Does the Greenbrier Farms deal in Camellias t 
A. Yes. 
Q. Will you say whether they are large dealers or small 
dealers? 
page 5 } A. I would say larg·e dealers. 
. · Q. Compared with Camellia growers that yon 
know of and have had experience with, how does the Green-
brier Farms rank? · 
A. I would say they rauk with some of the best. 
Q .. Your answer was that they ranked with some of the best? 
A. Some of the best nurseries. 
Q. Mr. Cooke, were you a judge at the Camellia show held 
in the City of Norfolk in the spring of 1946 Y 
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' A. I was. 
Q. Do you recall the date at which that show was held i. 
A. Somewhere around that time. I don't know the exact 
date, but I know I was judge at the last show,. and that is 
the one you had reference to, I am sure .. 
Q. Who were. the iudg~s along with you Y . . 
A. Jam.es Ferger, who· was manager at that time. of th~ 
Orton Nursery at Wilmington, North Carolina, and some 
small g.entleman from the University of Florida, I think Dr .. 
Wilmont. He is connected with some university or horticul-
tural school down south. · 
Q. Who were. the other judges t 
A. J nst those. 
· Q. Do you know H. L. Miller! 
A. No, I won't say that I do. 
page 6 f Q .. Have you ever beard of Mr. Millerr 
A. I have heard his. name. 
Q .. Is he considered a large or small grower of Camellias f 
Mr .. Herbert: I object to that question on the ground that 
it is· immaterial and irrelevant, and is a question ·.purely of 
hearsay~ 
Mr. Goldbl~tt: Yon may answer the question . 
.A. I can't answer that trnthfnllv because I don't know Mr .. 
Miller. I don't know a thing about him. . 
Q. Now, the show that you refer to in the spririg of 1946,. 
- did you judge at that show a Camellia exhibited hy Evelyn 
W. Clarke? 
A. If that was the winner 1s name, yes. · 
Q. Do yon recall the one who got the first prize at tliat 
show with a Camellia 7 
A. It was some woman. I believe her name was Clarke. 
Q. Did you vote for that, sirf 
A. Yes, I did. . 
Q. What was the name of that Camellia: f 
. A. It had no name at the time. No one· could give it a 
.name, but we decided that I was familiar with it, and I told! 
· them I knew tbe plant, that I nad it at home. out could not 
tJ:rlnk of the name. I said, '' As soon as I get n'ome I will look 
at the tag on the plant and p~one it in,'' and 1\tlr. 
page·· 7 ~ Ferger thank~d me, and I said I would'. go back and 
· do it right away. 
Q. What was the name·t· 
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A. Millie Beau. 
Q. Do you still say that was a Millie Beau T 
A. Yes. . 
Q. And you ha~e the Millie Beau, you sayY 
A. Yes. 
Q. How long have you had the Millie Beau Y 
A. Ten years. 
Q. Is that plant, the Millie Beau, obtainable on the MaiketY 
A. Yes. 
Q. Would there· be any difficulty, if anyone wanted to buy 
a Millie Beau, to buy it? 
A. They can be obtained in nurseries, yes. 
Q. Now, Mr. Cook, assume a Camellia bush from which this 
flower of Mrs. Clarke's came, 8 feet high., a well developed 
.and a well grown healthy plant, would the taking of 40 cut-· 
tings from that plant injure itY 
: I 
Mr. Herbert:. I object to the question as being immaterial 
and irrelevant to the issues in this case. 
Mr. Goidblatt: The question is a proper one and the foun-
dation of Mrs. Clarke's claim is damages.. I take it the lady 
will try to show that· those cuttings· damaged this 
page 8 ~ plant of hers and detracted from it and. that she 
has less now than she would have had if those cut-
tings were not taken, and it is proper to show that the mere 
taking of cuttings don 'tin any way hurt the parent plant. 
A. It should not hurt that plant; in fact, it should improve 
it. When you trim a bush and take cuttings now, it should 
not hurt it. When you trim a bush it improves it and makes 
it thicken up. 
Q. Assume that approximately three years later 80 cut-
tings were taken from that same bush, would you have the 
same condition Y 
A. The same proportion. 
Mr. Herbert: Same objection to the question. 
Mr. Goldblatt: And the same reason why I contend the 
testimony is relevant. 
Bv Mr. Goldblatt: 
.. Q. Your answer is it will not injure it Y 
. A. Yes. · I' I '1 ! • 1 
' I 
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Q. Assume that approximately seven months later 54 cut-
tings were taken? 
A. The answer is the same. 
Mr. Herbert: Same objection. 
page 9 } By Mr. Goldblatt: 
Q. You have had experience, you testified, with 
regard to buying and selling· Camellias Y 
A. Yes. 
Q. Have you had experience with regard to buying and sell-
ing cuttings Y 
A. Yes. 
Q. What, in your opinion, would be the value of cuttings 
in the amounts mentioned by previous questions, namely, 40 
at one time, 80 ~tone time and 54 at another timeY -
Mr. Herbert: I object to the question on the ground that 
, Mr. Cooke is not qualified as an expert, that the value of 
cuttings of any plant depends upon the rarity of the plant and 
many other factors that are not taken into consideration in 
the way the question is propounded. 
Mr. Goldblatt:· The question is proper because the witness 
has shown he is an expert who deals in and with Camellias, 
that he owns the Millie Beau, which he states Mrs. Clarke's 
Camellia is, and it g·oes to the very heart of the case in that 
it bears directly on the question of value and damages which 
the jury must determine. 
A. The valuation of those. cuttings Y 
page 10 } By Mr. Goldblatt: 
Q. Yes. 
A. I would say that a price of fifty cents apiece would be 
ample in number. That is a good price . 
. Q. Now., Mr. Cooke, assume the cutting is approximately 
five inches in length, bow long would it take before that would 
be salable in your opinion? 
A. Seven inches. 
Q. Five inches, approximately five inches? 
.. .A. What is the last part of the question Y 
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·Q. How long would it be., in your opinion, before that would 
be salable Y · 
A. It depends upon how y.ou .grow it., whether you graft it 
or own root it- When yon gr.aft :a plant you take the .scion, 
take the plant, the under stock, and cut that down and insert 
the scion in that wedge. If you do that it is :salAble in. 'One· 
year's time off a large bush. The larger the root the bigger 
the plant will be. If you grow on its -0wn root, the smaller it 
will be. 
Q. Before you leave that subject, :as I understand it, tG 
:graft you have to have something to gr.aft onto? 
A. Yes. · 
Q. Do you have to in effect cut the Camellia on which you 
.graft it., cut it do'Wll Y . 
A. Cut it down. Sometimes.it is a very valuable 
_page 11 ~ plant, an old plant. 
Q.. Then in making sale of a grafted plant, do 
you or do you not take into consideration) among other thing~ 
to determine the sales price, the value of iU · 
A. Yes, labor and valuation of the under stock that you 
·cut down. You call it understock, the room. 
Q. Do Camellias that are planted as cuttings require work· 
and laborl 
A. Yes, plenty .. 
Q~ With reference to lVIrs. Clarke's Camellia, which you 
state was a Millie Beau, what is the parent plant irom which 
t;hat carnet 
Mr. Herbert: I object to that. He may ask him ns to the 
derivation o:f tlm Millie Beau, but not necessarily Mrs .. 
Clarke's because .that may not be the -same, although he testi ... 
lied he thinks it is the same thing .. 
A. Horkan. 
"By Mr. Goldblatt: 
Q. And from that parent plant have other Camellias grown t 
A. That is where the Millie Beau came from. It is a sport. 
Q. Will you state for the record the -definition 
page 12 } of a sport Y -
A. For instance, you have say a pinkbush, a bush 
with all pink flowers, and sometimes it is a freak or nature 
and it may be also a pink white or a solid white, entir~ly dif-
ferent from the original flower. That is known as -a. sport 
You propagate it a couple-of years and when that comes true 
, 
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you have a new sport.. That is. where the Millie. Bean came 
from. It :was not developed from-· s~edling, cutting or graft. 
, Q. If it is a sport,. is it not a fact that it may in .succeeding 
generations go back to. the original s.tock · in form and shape 1 
A. Not if it o.nce comes. through. Sometimes a grafted 
plant will do it. 
Q. Could anyone buy cuttings: from· the :Millie Beau from 
youY 
A. ;yes .. 
Q.' At the prices you statedt 
A. Yes. · 
CROSS EXAMINATION .. 
By Mr. Herbert: 
Q. Y ciu ,say, you frequently buy Camellias °l 
A. Yes .. 
page. 13 ~ Q. What is the price that you pay for tb~ for 
grafts, grafted Camellias that are rare t . 
A .. It depends. upon the nursery from which you buy them 
and upon the under stack, $5.00, $10.00, $15.00 or $25.00. The 
older the plant the more valuable. You can buy them any-
. where from $5.00 on up. 
Q. A rare Camellia t 
A. $5.00. 
Q. For a rare Camellia t 
A. A very small one, yes~ 
Q~ You pay sometimes $40.00: fo '$50.00 for them t 
A. Yes. 
Q. When you sell do you sell a:t those prices Y 
A. Most of mine are own roots.. I trim my 'bushes, and 
it is foolish to throw them away. I cut them and let them 
go to the public-.. 
Q. You sell those 1 . 
A. I don't sell them all. It is·- just a hobiry with me. It is 
not a business .. 
Q. Do· you know at what nnrse:ry the Millie Beau can be-
obtained from f 
A. I understand-
Q. I am asking you of your own knowledge· . 
.A. Ye~,. born the- Southe:m. N urseries-1 l\fontic_ello, Florida: .. 
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Q. Where is that Y 
page 14 ~ A. Monticello, Florida. 
Q. Monticello, Florida Y 
· A. Yes. That is where I got mine. 
Q. That was ten years ago? 
A. Yes. 
Q. Do you know any other place that sells them Y 
A. From hearsay-
Q. Of your own knowledge! 
A. You are asking me the question. 
Q. I asked you whether you know 7 
A. Yes, they can be obtained on the West Coast under the 
name of Star Dust. Some nurseries, if they don't like one 
name, they give them another name for sales purposes. 
Q. Other than the one that you have and the one that you 
classified of Mrs. Clarke as the Millie Beau, have you seen 
any other Millie Beau in this section T 
A. Not in this section, no. . 
Q. When you use a plant for grafting or rooting a plant, 
you usually use a fast growing variety 7 
A. If they are valuable. . 
Q. And they will usually sell for $25.00 or $50.00 7 
A. No, not own roots. 
Q. What would a graft sell for? 
A.. That would be under stock, and might be 
page 15 ~ $50.00., at least $50.00, and possibly $75.00 or 
$100.00. 
Q. Cuttings that grow on the own roots, it is usually about 
three years Qef ore you sell them Y 
A. Yes, to make them salable. 
Q. Rare plants or a rare Camellia, one that is not usual, 
would sell from $15.00 to $25.00 on its own roots at three years 
of age? 
.A. When they are very small. 
Q. When they are very small? 
A. Yes. They don't like to sell them on their own roots, 
but put them on graft and sell them quick. Naturally the 
big-~er the plant the more money they get. 
Q. A rare one that is grown on its own roots at three years 
cif ag-e, three to four years of ag·e, would sell from $15.00 to 
$25.007 
A. Maybe so provided tlmt yon could buy them on their 
own roots. When they get a rare plant they like to hold them 
off the market. , 
_j 
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Q. What was it you said Y , · 
.A. They like to hold them off the market_ until· they get 
some size because naturally a rare variety they don't like to 
unload too quick. 
. . Q. Cuttings, after they are two or three years old, you can, 
obtain from them the scions Y · 
.A. Yes. 
page 16 } Q. For further grafting? 
A. Yes. Take a bush eight feet tall, you consider 
it a very good specim~n and naturally there are probably 
thousands of cuttings on· them and you never miss them if · 
you cut them off. 
·. And further this deponent saith not . 
• • • • • 
A Copy-Teste : 
M. B. WATTS, C. C. 
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page 28 } NOTICE OF- APPEAL AND ASSIGNMENTS 
OF ERROR. 
Greenbrier Farms Incorporated gives notice of appeal in 
the· above entitled cause and that it will apply for a writ of 
error and sitpersedeas . 
.And further gives notice that it will, on the 16th day of 
May~ 1951, at 1:00 o'clock P. M., present to the Judge.of the 
Circuit Court of Norfolk County,_ in his courtroom, the cer-
tificate of exception, transcript of the evidence, etc., in order 
to have it made part of the record pursuant to law.-
ASSIGNMENTS OF ERROR. 
And said Greenbrier Farms Incorporated assigns the fol-
lowing errors of said Circuit Court, to-wit.: · 
1. The Circuit Court erred in overruling the· defendant's 
demurrer t9 the notice of motion for judgment. 
2. The Circuit Court erred in refusing to strike out the bill 
of particulars and each part thereof. 
3. The Circuit Court erred in overruling and striking out 
the Statute of Frauds. 
4. The Circuit Court erred in not setting aside the verdict 
completely; and in not rendering final judgment for Green-
brier Farms Incorporated; or in not granting a new trial; as 
the verdict was contrary to the law and the evidence, without 
evidence to support it, plainly wrong and excessive. 
5. The Circuit ,Court erred in gTanting each of the instruc-
tions granted for Evelyn W .. Clarke, to-wit, Instructions P-1, 
P-2, P-3. 
6. The Circuit Court erred in refusing each instruction re-
fused which was ·asked by Greenbrier Farms Incorporated, 
to;.wit, D-1 and D-3. 
7. The Circuit CQurt erred in rendering judgment for 
Evelyn W. Clarke for $1,000.00 and interest, this judgment 
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being contrary to the law and the evidence, without evidence 
to support it0 plainly wrong and excessive. 
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